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STIPULATION 


It is stipulated by and among counsel that this 
deposition is being taken in accordance with the 
Federal Rules of Civil Procedure; that all 
objections as to Notice of this deposition are 
hereby waived; that all objections except as to 
freserved until the time of trial; and 
thatrtffiB witness has reserved the right to read 


and r 


the deposition after review by counsel. 



***** 


THE VIDEOORAPHER: This is the 
'id^^&pfc deposition of Kenneth Ludmerer, M.D 
ak en b y the plaintiff. This is a double 


litigation case. The first case is "In Re: 

: ' 

Tob ^cco ^ Litigation," In The Circuit Court of Ohio 
West Virginia, No. 00-6000 . 

The second case is entitled, 


"Gl^PiUl Scott and Deania Jackson vs. American 
Tobacco, Inc., et al," Civil District Court for 
the Parish of Orleans. This is No. 96-8461. 

Today's deposition is being held at 
30 Rockefeller Plaza New York, New York on October 
18th, 2000. 
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My name is Thomas Hartman. X ' in the 
videographer. The court reporter is Abner 
Berzon. We are associated with the firm of 
Veritext Court Reporting with offices located at 4 
Becker Farm Road Roseland, New Jersey. 

The time is 10:20 a.m. Counsel is 
going to introduce themselves, after which the 


court 


Ness p 
Virgl 



orter will swear in the witness. 

MR. EVANS: I'm Jerry Evans with 

ley for the plaintiff in the West 


case 


MR. MAISTROS: Jack Maistros with 


the climaco law firm in Cleveland for the 


aiB^kiffs in the Louisiana case 


MR. DODDS: My name is William 

DoddtpSwi'th Dechert and I represent Philip Morris. 

F—H MR. NEWBOLD: My name is Bill 

Newbold |#ith Thompson Coburn in St. Louis 


repr 

Virg 



ing Lorillard in the Blankenship West 


case . 


MR. CONGROVE: Tim Congrove of 


Shook, Hardy & Bacon, Kansas City, Missouri. 
We're representing the defendants Philip Morris 


and Lorillard. 
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1 Hardy & Bacon, Kansas City, Missouri, for 

2 defendants Philip Morris and Lorillard in the 


Scott case. 


MR. DODDSs On the phone, could you 


5 please enter your appearance. 

6 MS. McHENRY: Debora L. McHenry, 

7 the Segal Daw Firm, representing the plaintiffs in 
6 the Blankenship matter in west Virginia. 


MR. SHERE 


Fazal Shere from the 


10 law f 11.11 Jo f Bowles, Rice & McDavid representing R. 


11 J. Rei 


13 Guthrl 


16 Jack 


17 repr 


s^Jde and the Seller defendants. 

MR. McHUOH: John McHugh from Allen 

McHugh in Charleston representing Philip 

y/est Virginia case. 

lLlssI MR. WOLFE: Roger Wolfe with 

S^#^elly in Charleston, West Virginia, 
^i^Tlting Brown & Williamson. 

MS. MORTON: Susan Morton with 


19 Farre^^ Farrell & Farrell in Huntington, 

20 reprj^^^ing Lorillard. 


THE VIDEOGRAPHER: Swear in the 


22 witness. 


24 
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1 KENNETH MARC LUDMERER, having 

2 first been duly sworn by Abner D. Berzon, a Notary 

3 Public of the State of New York, was examined and 

4 testified as follows! 

5 DIRECT EXAMINATION BY MR. EVANS: 

6 q. Oood morning, Dr. Ludmerer, Thank 

7 you for your patience this morning. It takes a 


8 while to get a lot of people on the record and I 


9 appre 


11 I am 



I your patience 




I introduced myself on the record 
Evans. I'm from Charleston, South 


12 Carol representing the plaintiffs in the West 


13 Virgi 



edical monitoring action. 

I'm going to be asking you 


15 .Bstiffis .today. If at any time you don't 


16 undersJ 


my question, please let me know. If 


17 you answer, I will assume that you have understood 


18 my quehjuLpn. 


If you need to take a break at any 


19 time piea#e let me know and I'll be happy to 


2 0 accommi 


$e you 


if I ask a yes or no question, I 


2 would appreciate you to begin your answer with a 
13 yes or no and then follow with any explanation you 
feel is appropriate. 
is Is that agreeable to you, sir? 
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1 A. 


Correct. 


10 


Q. Ib that also a separate degree unto 

itself that would be different from a history 


degree? 


It's a graduate degree. It's a separate 


degree. 


You are currently listed as a 


professor of medicine and of history at Washington 

Univplity. Do you currently teach courses in the 


hi b t d: 


f medicine? 


■ b , I do. 


cur r« 


Amer 


a co 


to t 


decii 



i What's the exact title of your most 

lourses? 

lie most current course in the arts and 
Ipainpus is a seminar on the History of the 
^Medical Profession and I'm also teaching 
r. at the medical school this spring, and, 
you the truth, I don't remember what we 
%o call it, but it has to do with the 


pastf |>riesent and future of American medicine. 

■ q. Do you teach any courses in history 

that do not deal with the history of medicine? 

A. No. 

Q. Have you ever? 
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1 Q. Have you ever done any teaching on 

2 the subject of tobacco in relationship to the 

3 history of medicine? 


4 A 


Any teaching at all on the subject 


6 of smoking and health? 


7 A. 



9 teat^Jji 


3 0 A . 


you mean lecture-type teaching? 


Yes. Any type of lecturing or 


rourses and that type of thing? 


11 Yes. 

12 A. ^Ko, x have not. 

1 3 1 f.Q. Looking on page 3 of your CV, this 

and Honors, and I just notice that you 
15 received a research prize on the history of 


16 scierttNfe' department for an outstanding senior 

17 h on or st heoin, and I was just wondering what was 

18 the^topkc of that senior honors thesis? 


19 A. 


’he topic was the American Eugenics 


21 Q, And' very briefly, what was the 

22 subject matter of that topic on, that paper on the 

23 Eugenics Movement? 


24 A 


Well, it was a study of its rise and fall 


25 in the United States 
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Q, And approximately what time period 

did that cover, the rise and fall of the Eugenics 


Movement ? 


1870 to the 1930's, 


Q. And you listed a number of visiting 
professorships and invited lecturers on your CV as 
well. And let me just ask you: Did any of those 


vi sit: 


professorships or invited lecturers 


lnvo|ye.wthe topic of smoking and health? 


And lastly, I notice a number of 
publications are listed here. Let me ask you if 
any btijour publications deal with the subject of 


lokdl&g and health? 


Have you brought any documents with 


you SbtMy, doctor? 


q. Do you keep any file of your work 

on particular case, the West Virginia medical 

monitoring case? 

A. No, I don•t. 

q. Any correspondence at all that 

relates to this case that you have? 

A. There's been no correspondence. 


A. William Roberts, Jr. & Associates (800) 743-DEPO 


http://legacy.library.ucsf.e^uyticKEvd|fflfp80'2VlpBMv.industrydocuments.ucsf.edu/docs/xkhl0001 


52324 3363 















Q. Do you keep billing records or 

invoices pertaining to your work on this case? 


3 A 


Are you charging for the time that 


you're spending in your work for this case? 


6 A. 


8 A 


Yes, 1 am. 


10 you i 

11 prepi 

12 monii 


*13 A. 


Q. What is your rate for that? 

$300 an hour. 

q; Approximately how many hours have 

"1 

Fat? And, again, I'm talking about 
i^on for the West Virginia medical 
mjLg case. 

^haven't added it up yet, but several 




17 A. | 

18 added 


piliQi Several dozen. Three dozen, four 

16 dozeilfP^ould you be any more specific. 

17 A. #-"rpu know, call it five dozen. I have not 

18 added these hours up yet . 

19 ' 1. Can you estimate for me how many 

20 hour^^a've spent in preparation for any tobacco 

21 litigation related work in the Year 2000? 

22 A. I had a trial appearance in Hay or June in 

23 Brooklyn and I don't recall precisely, but for 

24 order of magnitude, call it a hundred. 

25 Q. And the approximately one hundred 
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1 hours, that was all devoted to the case in 

2 Brooklyn that you were talking about? 


3 A. 


That was the preparation and the review of 





4 materials, the several days, you know, in court, 

5 and then it got postponed and had to come back. 

6 You know that type of thing. I'm speaking from 

7 memory, but order of magnitude. 


9 well 


11 you r 

12 A. 


1 know that type of thing all too 


What was the name of that case, if 


lelieve it was the Anderson case. Is 


15 5 


tha t cofr rect? I'm not certain, but i believe it 

tlpa Anderson case. 

Are you involved in any tobacco 


16 litigation related work currently, other than the 


17 two 


that you're appearing in connection with 


is on this day? 


19 A 


20 righ 



T|ere 1 b one additional case that is active 
ow, in addition to these two cases here. 


21 And I can't tell you the name of the case; I don’t 

22 know. But it's an individual smoker case in 


23 Brooklyn. 


Have you given any other trial 


25 testimony or deposition testimony this year other 
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than the Brooklyn incident you just described for 


A. No, I have not. 

Q. What about last year, the year 

1999; did you give any deposition or trial 
testimony? 

A. I gave no deposition testimony. I did give 

one ttfeial testimony. 


W Q. And what was that case? 

A. L’^fTiiat was the Williams case in Portland. 

And that was also an individual 
smoke^itee; is that correct? 

A. P^fWat • s correct. 

I__ I know you were deposed in the 

Wssi|aii^#pi Attorney Oener&l action. 

A. ^^at's correct. 

iliflL? Were there any other Attorney 

GeneiFaX^tate cases that you gave testimony in? 
A. yo u mean deposition? 


Yes . 


A. Or testimony? 

Q. Deposition. 

A. No court testimony. There was one 

additional deposition with in relation to the 
Attorneys General cases. That was for the State 


A. William Roberts, Jr. & Associates (800) 743-DEPO 
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of Washington 


And let me back up just a bit. We 


were talking about a number of hours you would 
spend, and we talked about the Year 2000. LaBt 
year, 1999, have you compiled records or can you 
give me an estimation of the total number of hours 
you spent in 1999 on tobacco litigation related 


work? I 


hours 


than 



case ? 



I don't recall precisely, but the number of 
.Evolved for the Portland case was 70 or so. 


Were there any other cases other 
S%illiams case in Portland? 
yifkt was it. 

tff* When were you first approached with 

I 

tfefof doing research for a tobacco related 

August of 1988. 

And by whom? 

Murray Garnick. 

And he is with what law firm? 

Arnold fit Porter. 




# B 22 


And that was in connection with 


what case? 


That was not in connection with any case. 
q. Okay. Can you describe for me what 
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1 your assignment at that time or what you were 

2 asked to do at that time? 


17 



A. He approached me in the aftermath of the 

first chipellone case. The trial had been 
completed and he inquired about my undertaking a 
project on the scientific knowledge from the 
scientific community about the health hazards of 
cigarettes and particularly in reference to lung 
cancel from the 193 0 period to January of 1964, 
which^^e you know, was the data of the first 
Surgeon Jeneral ' s report . 


And, Dr. Ludmerer, have you met 
with Sp*lattojraeye in preparation for your 
tjjsti^^^y here today? 

|j gg & a$ preparation for this deposition? 


Hnniww.'.v,s\'> 


s, X have. 


: Q-. Who did you meet with? 

A. with three of the four individuals on 

the side of the table yesterday. 

q! Can you designate which three of 

those four. 

A. With Tammie -- I'm sorry. 

MR. CONOROVE: Tim. 

A. Tim and Ned. And then there were a couple 
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of other attorneys yesterday. Charles — 

MR. DODDS: Cox. 

A. -- Cox. There was one other attorney 

yesterday that I remember who was not here today. 

MR. NEWBOLD: Jim Cox. 

A. Excuse me Jim Cox. And Charles. Was he 

not an attorney? 

MR. DODDS: Correct. 

A. r correct. So there were two individuals 


yesti 


you 




who are not here today. 

So the total number of people 


he total number of attorneys you met with 


was five? Have I counted correctly? 

SSSSS; 

.vA--- . Correct. They were not all present at the 

^ames^le . Some were in and out . 



Okay. About how long did the 


go on? 


Yes. 


Were you shown any documents? 


What type of documents? 


A. William Roberts, Jr. & Associates (800) 743-DEPO 


ell, we began around 9:30, we finished 


around 4:30, Seven hours 


te d bjg?. And was that the only meeting 

you've had in connection with your testimony here 
today? 
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Were you shown any documents at 


2 all? 


3 A. 


4 Q. So it wouldn’t clarify things if i 

5 were to break down what types of documents? 


6 A. 


I guess you’re right. We did not go for 


7 any documents. 

8 • . What is your understanding of the 

9 nature .of the West Virginia case? Or let me be a 


10 litl 


3.1 Of Wj 
12 VirJ 


13 A. 



16 A. 

17 wit 



lore specific. What is your understanding 
the plaintiffs are seeking in this west 
L case? 

; actually know very little about the case 


. okay. 

t’e my understanding that this has to do 
ical monitoring of smokers, and that's the 


18 extent <$£ my knowledge. 


20 doci 


>. You said you weren’t shown any 

.8 yesterday. But have you ever seen the 


23 complaint that the plaintiffs filed in this case? 


22 A 


No, I have not. 


Have you at any time seen any 


24 pleadings or documents filed in connection with 


25 this case? 
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1 A . 


No, I have not. 


Have you reviewed the expert 


3 reports of any of the defendants' experts other 

4 than your own? 


5 A. 


No, I have not 


And have you reviewed any of the 


7 expert reports of any other of the plaintiffs 

8 experftp? ; 


9 A. 


11 pleaBj 


13 discll 


Nri, I have not. 


MR. EVANS: Will you mark this. 


is No . 2 . 



16 repo: 


(Plaintiff's Exhibit 2, expert 
re, marked for identification, this 


^ Doctor, I've asked the court 

^to mark as Exhibit No. 2 a two-page 


17 statemeht that was provided to us as your expert 

18 discl^oeu’fcie in this case. I'd like you to look at 


19 it ai 


21 A, 


ask you a couple of questions. 

p Have you Been this document before? 

Yes, I have. 

Q. Did you in fact draft this 


23 statement? 


?24 A . 


X did riot draft it 


Did you — do you know who did? 
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1 A. X don't know for certain. I would hazard a 

2 -- if I were to hazard a guess, I would say Ned 

3 Dodds, but actually i don't know for certain. 

4 Q. Were you ever shown a draft to 

5 which you made any sort of edits of this 

6 statement? 

7 A. Quite frankly, i don't remember. I did Bee 

8 a of this at the time. But, as you know, a 


9 few tmses have been going on at the same time and 

rVl 

10 X doryJL^emember if I did any editing of this 


11 be foi| 

12 withj 


ie final approval or if I approved this 
isking for any editing. I simply don't 


13 remember 1 



16 test 


17 A. 



But does this statement in fact 
y reflect the matters you expect to 
o in this case? 
s, it does. 

Let me ask you some specific things 


19 about it, 



20 LJLJ If you look at the second 

21 paragraph, it says, "Dr. Ludmerer is expected to 

22 explain principles of historical analysis. 

23 Specifically, he is expected to testify about 

24 historical analysis of developments in scientific 

25 and medical knowledge." 


A. William Roberts, Jr. & Associates (800) 743-DEPO 
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1 And I realize this is going to be a 

2 broad question, but let's start out and then we 

3 can narrow it down. 

4 Can you, based on this paragraph, 

5 can you explain the principles of historical 

6 analysis as they relate to developments in 

7 scientific and medical knowledge? 


8 A 


10 A 


12 A 


13 havi 


16 secoi 


17 four 


Y^s, 1 could. 


. Could you do that for me. 

jwould particularly identify five. 

^ Okay. 

lie first, being context, the importance of 

^ full intellectual, social, cultural 
of the subject you’re studying so you can 
the appropriate framework and context; 

| comprehensiveness; third, accuracy; 
an understanding -- and this is something 




18 that b?iT8t;orians in medicine and historians of 


19 sciei 


"study very hard to develop through years 


20 of t|a|.n^.ng, and X did have additional historical 

21 training besides my master's degree at Johns 

22 Hopkins, but to develop an understanding of how 

23 scientific knowledge and medical knowledge 

24 evolves. And then lastly, avoiding hindsight. 

25 Q. This paragraph says, "He will 
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X describe his application of these principles to 

2 his research on the state of scientific knowledge 

3 and belief regarding the relationship between 

4 smoking and health from the early 1900's to the 


5 mid 1960's." 


Do the same principles apply to 


7 knowledge and belief or do you treat those two 

8 areas'-^fpewhat differently? 


9 A. ^ J4o, ^ 1 m saying that these are general 

10 priny||^es that an historian in medicine or an 

11 histo^^ln of science would take into account into 

12 doin^ s "^Wy project in a responsible, scholarly way, 

13 whet^^pu’re studying the history of an idea, a 

14 Siogi|aphical study, the history of an institution. 


16 part: 

17 His t< 


l medical school or hospital. My own 
ir interest were two recent books, the 
>f Medical Education in America. But 


^W.\V-vW>V.. v . 

18 these arlp general principles that you would apply 


19 in anyryroject that you might undertake in the 


20 hist< 


if medicine. 


21 Q. Okay. I understand that. And I 

22 take it you have applied those five principles to 

23 your research in this -- 


24 A. 


Correct 


-- matter? 
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A- Those were principles that, guided me as I 

did my day-by-day work, and as I planned the 
project and as I executed it in 1988 when Murray 
Garnick contacted me. 

Q. Since you did use the phrase "the 

state of scientific knowledge and belief," 1 do 
want to clarify. Are you using that phrase as 


sort 


one unit of information, or have you made 


a disprinction between scientific knowledge and, on 
the ofcTKpr hand, belief? 


betwei 


cert 




stronl 



;m not drawing a strong distinction 
inowledge and understanding. You know, 
Ispects of science are very factual and 

t 

lecte are more conceptual and theoretical 
jnatory, but X am not really drawing a 
.stinction between those two. 

Tell me about avoiding hindsight. 


Can yiotr^give me an example of how you applied this 
prind^l to some of your research and how you 


princfrprfe to some of your research and how you 
went ^oiit specifically attempting to avoid 
hindsight. 

A. Well, hindsight is the conceit that we in 

the present have as we think about the past. And 
we typically think of — we tend to believe that 
the past knew everything we did. You know, we 


A. William Roberts, Jr. & Associates (800) 743-DEPO 


http ://legacy. library, ucsf.edu/tid/s/q 



v.industrydocuments.ucsf.edu/docs/xkhl0001 
















1 ascribe our values and our attitudes to the past, 

2 and if they didn’t know ae much ae we did, 

3 sometimes we say, well, they’re silly, they're 

4 stupid. It's an important -- the issue is, for 

5 historians, is to understand that the past is in 

6 its own time. So, no, it's easy today to say, 

7 well, the stock market crash of '87 or 1929, every 

8 -- was -- everyone should have sold; the signs 


9 were iBlearly there that there would be a crash. 


10 Wei1 i 


11 It's 


12 St. 


13 Cham 




16 past 

17 know 



ept in the times, it wasn't so clear, 
today to say, well, if Los Angeles 
Rams were going to be the football 
last year. Well, at the time it wasn't 


r who would win. 

^ So we have to recognize that the 

!ftted on its own terms, it didn't have the 
gp and understanding that we have today. 


18 We have put it in the context of its times 

19 avoi<fTncj: hindsight is closely related to this 

20 other.principle of putting the subject you sti 


20 other^irinciple of putting the subject you study 

21 in the appropriate context of the time and not to 

22 give the past the values and the knowledge and the 

23 understanding of the present. 

24 Q. Give me an example of a study 

25 relating to tobacco and held from the time period 
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1 you were researching that you had to guard against 

2 avoiding hindsight on? Does that question make 


3 sense? 


4 A . 


Well, it's not the studies per say. My 


5 task is to interpret the past on its own terms, so 

6 that that question really doesn't make sense. The 

7 studies are there. My task as a scholar, as an 

8 historian, is to avoid hindsight and to put the 


:n the context of the time, as opposed to 
|g that they had information that later 


9 studi| 
10 pretep 


11 became available or that they existed in the 


13 me 


12 envirio nm #nt of the present. So the onus is on 

13 me. pf PI: studies are there. The studies are raw 

14 ^ta .P^f^f-oiding hindsight is the responsibility of 

19$ . of the historian doing the work. 

16 You mentioned when you were first 

17 approai^fi^d by Mr. Garnick to do this study, and X 

18 bel iehre~"YOu said you were asked to study the 


19 time-^#8rime from approximately the 1930’s to the 

20 mid is that correct? 

21 A. That’s correct. 

22 Q. And I have read other testimony 

23 you've given where you do talk about that same 

24 time period. X notice here you say you will be 

25 discussing the relationship between smoking and 
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health from the early 1900's to the mid 1960's, 
and I just want to clarify: Have you expanded 
backward your time-frame to approximately 1900? 

A. I noticed that now as we speak. More 

properly that should be 1930, and mid 1960's more 
properly would be January of 1964. So 1 have not 
gone back in time. 


abou 



So there's nothing in particular 
period from 1900 to 1930? 


A. | ■'T'Ciprrect . That's correct. 

‘ Okay. Thank you for that 


i 

clarification. 1 just got three decades out of my 


ques 



f rom 
know] 


What -- again, this is perhaps a 
testion, but we can narrow it down, but 

tire -- but what was the state of scientific 

§-> 

fe regarding the relationship between 


smokiner^and health in the period of the 1930's? 


MR. DODDS: I object to the form of 


that question. Oo ahead 


A. well, in specific, as I said, 1 was 

focusing on the possible relationship to lung 
cancer and what was understood about the cause of 
lung cancer. And you can look at that in two 
ways: If you are looking at lung cancer itself in 
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1 the 1930's, you find a perceived increase in the 

2 incidence of that disease. It was not certain to 

3 investigators at the time whether this increase 

4 was a real increase or a perceived increase, 

5 better diagnosis as opposed to an actual increase 

6 of the disease. The cause of lung cancer was 

7 considered unknown and unknowable at the time. 

L 

8 Thatvery important point: Not only unknown. 


9 but i|pkiy>wable, because it was felt that science 


10 did i 

11 canci 


lave the tools to understand the cause of 


If you look at things from the 


13 st ani jppj) it of cigarettes, smoking, there was no 

14 ^e^id^g^e to suggest a relationship between 

isf ga^Ba smoking and lung cancer at that time. 

16 Did anyone in the scientific 

17 comm^ai-t^y, based on your research, did anyone in 

18 the scientific community believe there was a 


19 relat 


20 the 


21 A 


||jBh.ip between smoking and lung cancer in 
:iod of 1930'S? 

If you -- what years are you looking at? 
Q. Period of 1930's. 


23 A. Okay. If you are examining that decade, 

24 there were approximately two dozen causes that 

25 were hypothesized as the causes leading to lung 
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1 cancer. so it ie important to point out that 

2 cigarette smoking was among those two dozen causes 

3 that was listed as a possible cause of lung 

4 cancer. But it was not the only one. It was one 

5 of twenty or twenty-five causes, 

6 it's also important to point out 

7 that there was no evidence linking any of these 

6 caue^a x With lung cancer. So if you were to ask a 


9 bott cm line conclusion, what is the cause of lung 


10 canci 


13 coneej 


12 was 


13 who 

14 SlSfsra 



IS the 
17 of t 



|ven in 1939, it would have to be, the 
\0t in the scientific community, was that it 
li>wn, even though there were a few people 
Elated without evidence, hum, maybe it's 
, but they didn't know and they didn't 
^ evidence, and the consensus view was that 
Pe is unknown, that it's unknowable because 
lifficulties of studying this mystery of 


18 8cieri-” rN of cancer at that time, and the consensus 


19 was 


there was no evidence linking cigarette 


20 emok^l Vith lung cancer. 

21 Q. why was cigarette smoking one of 

22 the suspects, if there was no evidence to link 

23 it? Why did some people include it in their list 

24 of suspected causes? 


25 A. 


well, people start to speculate. I want to 
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though, as you said, there’s no evidence linking? 
A. Well, even "suspected" is a stronger term 

than 1 would use because even if you say you 
suspect it, that suggests some evidence, even 
circumstantial* I think it would be more accurate 
to say that in the 1930's there was a list of 20 
to 25 causes that would be hypothesized as 
possible considerations, and it was on that list 


alone 


th, as I say, other items as well. But 


the imFOitant point is to recognize that there was 


no evidence linking the two. It was just merely. 


hey. 



>e it's smoking. 

I understand. Where did you come 
lat list of suspects? 

came across that list from my review of 
I's literature. 

From scientific articles? 


A . Sc ientific articles. 

Okay. When it was mentioned as 
when Wfiliirette smoking was mentioned as a suepi 


when nSfgfarette smoking was mentioned as a suspect, 
was tlrere any suggestion of how one might go about 
furthering the knowledge on that link? 

A. Not at that time. 

Q. That's because, as you described 

it, as unknowable? 
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A. Right. If you do what historians should do 

and put a subject into the context of the time, 
one has to recognize how undecipherable cancer was 
relative to the state of scientific methods of the 
1930's. It was considered such a mystery that 
scientists were advised to avoid cancer research 
because if you want to progress in your career, 


you w ; ant to ask questions that are potentially 


answe 



e. And cancer was such a mystery, and 
de and tools weren't there, that it wai 


conBiterld unknowable. You go into cancer 
re b ea kuML you're going to have a dead-end career. 



Dr . J* 


; you better to pick another subject. If 
' r|erti$oking at the experimental side, remember, 
c^try is primitive, molecular biology has 
bg&g$ug, genetics as we know it today hasn't 


been there, immunology has not been developed. 


unde 



so the laboratory tools to 
d cancer on an experimental basis were 


22 



not esM stent . And then, similarly, the 
epideUSWlogical tools that later proved so useful 
and important in establishing the relationship 
between smoking and lung cancer and then later 
were used for other diseases as well, those 
techniques had not been invented yet either. That 
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came much later, so there really was very little 
that a scientist could do methodologically to 
understand cancer. And this is reflected in the 
literature, and I reviewed the world's literature, 
article by article, every one, and what you see, 
if you look, there was a literature on lung 
cancer, but there is virtually no mention of 
causek because they didn't have the tools to 
investigate cause. The papers on lung cancer 
loo ke lsl ~ well, were saying more cancers, what 
is the,., true incidence of this? Is it real or 


perce^MKia? How do you diagnose cancer? What are 
the \JPPKIue cell types? How does cancer behave? 


£n er ^ TOB it go? How does it metastasize? How 
ttes |on% diagnosis it? How does one treat it? 
Thesdl^ie the issues in lung cancer that were 
studied in the 1930's; not cause. 

You talk in the next paragraph, you 


begin^^^A period of time in the early 1950's..." 

So 1 etXnye ask you; The status of scientific 
knowledge that we've been talking about in the 
3930's, is there any change in the 1940 'b, any 
significant change? 

A. No. SO the description that I have 

provided for the 30's, in general, also applies to 
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1 the 4 0's. 


34 



All right. This is the third 


3 paragraph of your disclosure 


4 A. 


Okay. 


And the last sentence says: 


6 "Specifically, he is expected to testify that 

7 prior to the early 1950 1 b there was no reliable 

8 scientific or medical evidence that cigarette 


9 smoki 


10 A. 


11 this 



I may interject. Just looking at 


Sure . 


3 more carefully, as we are now, I would 

4 S3kngl™tfat ae earlier, "to 1950 ." 1950 is the 



ioint. 


17 sayir^^J-he early 1950's 

.8 A. ^T\would just say "prior to 1950." 

.9 "To 195 0." Okay. 

>0 ^ ^ j When you say there was no reliable 

il scientific or medical evidence that cigarette 

22 smoking posed a serious threat to the public 

23 health, was there some evidence? Are you 

24 distinguishing between reliable evidence and 

25 nonreliable evidence? 



So you want to change, instead of 


.8 A 
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A. There was no credible evidence. The most 

that could be said was that there were a handful 
of studies where investigators had assembled cases 
of patients who had lung cancer and they saw that, 
you know, maybe 70% of their patients had lung 
cancer and they would hypothesize, hum excuse 
me, maybe 70% of the patients had -- were smokers, 
so th^y would hypothesize that perhaps cigarette 
smokipilr Contributed to lung cancer. The problem 
was blurt 1 there were no controls. So you have the 
suggejytjypn in the literature from these 

led case studies; but without controls it 
sible to draw any conclusions. 

What were the studies you were just 

to? 

, there were a handful. I'd have to 
get out, you know, the papers and see 
ere were -- I don't want to speculate on 
of the writers. I've looked at maybe 
ies altogether, but there were very few 
of thesel but there were a handful of 
investigators who assembled their own patients who 
had lung cancer and, you know, some of them smoked 
and they said that, you know, maybe smoking is the 
cause, but there was no comparison, no control 




I 
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with individuals who are not smokers, so that made 
it impossible to draw any conclusion from those 
suggestions. The investigators at the time 
properly viewed this as a hypothesis, but not as 


data 


Did you also see at that time 


criticisms of those studies? 



, yes 


And on the basis -- was the 


crit: 


desc 




cano 


on the basis of what you were just 
|i§ig, there being no 

The criticism was on two principal bases. 
What were those bases? 

Number one, lack of any experimental 
linking cigarette smoking with lung 
^iand B) the uncontrolled natures of these 


clinI'iti'a,!,: reports. Yes, Dr. Smith had — 70% of 
Dr. limitti's patients had lung -- excuse me, 70% of 
Dr. smTth's patients with lung cancer smoke, but 
7 0% o f j'th e population were smoking, so that’s not 
really evidence. So those two criticisms were 
made at the time. 

q. Would you describe this as a -- let 

me rephrase this. Was there a great deal of 
discussion in the literature at this time, back 
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1 and forth between these studies and the criticism 

2 of them? Is this something that you came across 

3 many times in your search of the literature? 


4 A. 


Well, actually, I'm glad you asked that 


5 question, because it's another example of putting 

6 things in context, of being comprehensive. In 
1 fact, there’s very little discussion of cause, 

e because the cause of cancer -- of lung cancer in 
9 particular. Cancer in general at the time was 


10 cons: 


11 corpi 

12 propt 


13 litt: 


36 canci 


td unknowable. If you were to take the 
: papers on lung cancer at that time, the 
>n of time spent on cause was very, very 
Most of the energy, most of the words, 
:he publications, most of the discussion, 
sady said, was on other aspects of lung 
The discussion, the buzz, was on 


17 diag^#^le, on treatment, natural history of 

18 diselTse7\ those sorts of issues. The overriding 

19 poin^wle how little discussion there was. 

20 Thank you. You've used the phrase 

21 "a serious threat to the public health" in this 

22 paragraph we're talking about, but we've been 

23 talking somewhat specifically about lung cancer in 

24 your answers. Was there any scientific or medical 

25 evidence prior to 1950 that cigarette Bmoking 
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1 played 

2 health? 


posed any other serious threat to 


38 


A. it was recognized that cigarette smoking 

was not good if you have vascular disease, if you 
have Berger’s Disease, vascular insufficiency to 
the extremities, as one example. So it was not 
suggested that cigarette smoking was benign. But 
in tegrms of this very important issue of lung 
cancel f there was no evidence linking cigarette 


smokii 


ith lung cancer at that time, and the 


consensus in the scientific community was that 


cigar* 

relati 



there! 
of cic 


know 


di seal 




| smoking is not the cause and is not 
|o lung cancer, if we're looking at the 
Id 1940'S. 

| Can you give me a time period when 

t reliable evidence regarding the effect 
ttte smoking on vascular diseases? 

.didn't investigate that in detail, so X 
: the concern with peripheral vascular 
Poes back a while. Quite frankly, I’m not 


certain how far it goes back or when it begun 
when it began. I do wish to distinguish between 
peripheral vascular disease and coronary artery 
disease. That' linkage which was later established 
had not been established before 1950. So when I 
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1 talk about vascular disease. I'm talking about 

2 peripheral arteries and veins and not coronary. 

3 But I don't know precisely when that linkage wae 


4 first made 


So is it your testimony that prior 


6 to 1950 there wae also no reliable scientific or 

7 medical evidence that cigarette smoking caused 

8 coronary vascular disease? 


9 A. I believe that's a fair statement. 

10 t "Tp l Would a smoker, not a scientist, 

11 woul^a^moker have had any basis for believing 

12 that rMLqkret. tes posed a risk of lung cancer or 
; 13 coroiiP|^H vascular disease in 1950? 

14 MR. DODDS: I'll object to the form 

W&d i^tei-ack of foundation. It's outside the 


11, pleaee remember, as I'm sure you do. 


16 scop 

17 A. 



18 that MtKe\ issue of public awareness of science is a 

19 diffJSlIvt entity from the scientific knowledge and 

20 scieh tifj .c understanding, and there is lots of 

21 common wisdom, lots of folklore about health and 

22 medicine. That's not my area. So I'm not really 

23 in the position to discuss what popular 

24 perceptions might have been. 

25 I'm speaking from the perspective 
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of the scientific knowledge and what was 
established in the scientific literature, in the 
biomedical community. If a smoker were to look at 
that literature, you would find no evidence 
linking cigarette smoking with coronary arteries 
disease or lung cancer. So I'm speaking the 
scientific literature. I'm not talking about 
popular perceptions. 

So regardless of what a smoker 
mightf v hp^e believed, a smoker could have pointed 
to no^reTkable scientific evidence that cigarette 
gmokib a^g aused lung cancer prior to 1950? 

not even sure if I would agree with 
|ing, simply because I'm not in the 
rea and I don't know how many smokers -- 
lonecientific nonmedical smokers studied 
ftific literature and understood it. So I 
would^faal more comfortable with the wording that 
thereno scientific or medical evidence 
1inki^lP^igarette smoking with lung cancer or 
coronaxy^krtery disease prior to 1950. This is a 
literature that is clearly accessible to the 
medical and scientific community and I really 
don't feel it would be appropriate for me to 
speculate what the nonsmoker might have been able 
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to - - excuse me, the nonscientist might have been 
able to know about it. 

Q . Would the nonscientist have had 

access to scientific literature that a scientist 
would not have? 

A . No. No. 

Q. You may have just answered this 

question, but let me ask it directly. Has any of 
your pPttsearch been directed to what the average 
consuin^ fof cigarettes would have known about the 


dange 


pardol 




if smoking? 

think you’re correct, that was really -- 
l last answer. No, I haven't. My 
Ition twelve years ago, and my testimony 
|s to do with the state of scientific 

i 

l and medical knowledge, not with consumer 


knowl 


awarepis or popular perceptions 


Let me just go to the next 


paragi%p of your disclosure. in the second 
Benteft^of that disclosure, says: "He is further 


expected^to testify that these articles and 

you're talking about the scientific articles? 

A. I'm sorry, which paragraph are you in? 


I'm in the fourth full paragraph 


Uh-hum. 
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1 Q. The first sentence is describing 

2 medical and scientific articles that began to 

3 appear in the 1950's; correct? 


4 A. 


Correct. 


And the second sentence says: "He 


6 is further expected to testify that these articles 

7 primarily concern statistical studies which were 

8 not considered sufficient under then prevailing 

9 medi|itV\nd scientific standards to prove that 

10 cigare|TtJe smoking caused lung cancer or any other 


11 diseased" 


13 studs 


16 A 


17 6urg 



1 First, doctor, are statistical 

Considered sufficient under currently 
Bng medical and scientific standards to 
|at cigarette smoking causes lung cancer? 
Bfhis was the great contribution of the 
General’s report of 1964 which showed that 


38 undelf"‘“‘die*'tain circumstances epidemiological and 


39 staU 


"cal evidence could be used to draw 


20 concivlirons about causality in chronic diseases. 

21 3 want to emphasize that it wasn't epidemiological 

22 evidence alone; it was in conjunction with 

23 coherence, which is biological plausibility. So 

24 it wasn’t statistics alone. But if you had the 

25 right circumstance and biologic coherence. If 
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1 certain specific conditions were met which were 

2 outlined by the first Surgeon General's report, 

3 one can draw conclusions, and, of course -- about 

4 the causality in chronic diseases from the 

5 epidemiological evidence. We have developed, 

6 inherited and developed that tradition today. So, 

7 yes, we're using that widely today. But it was 

8 done sometime in the history of medicine for the 

9 first^^e, and that was the Surgeon General's 


10 repoj 


1950 -- of '64 that brought this work to 


11 completion. 


Okay 


13 A. 



16 A. 


jid by the way, if I may interject with one 


| Certainly. 

iis is a wonderful example of avoiding 


17 hindBij^rc. we today are the beneficiaries of the 

18 Surgejon—General ’ e report. We have used 


19 e 


ogical techniques successfully with a 


20 variely^f important chronic conditions, 

21 hypertension, cholesterol, and many other things. 

22 We're accustomed to using this today. The 1950 1 fl, 

23 that had never been done before, and the criteria 
^4 to do it properly hadn't even been invented or 

25 developed. It would be classic conceit for 
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1 Bomeone in 2000 to look at the 1950's and say, 

2 hey, the evidence was there, why didn't they just 

3 listen to the epidemiological studies? That is a 

4 classic example of hindsight, assuming the past 

5 had the same knowledge and understanding that we 

6 do today. The techniques were being developed and 

7 development had not yet matured and had not yet 
B gain%d general acceptance. 


10 peril? 


11 stati 


12 thenP 

13 to pi 



>. So we're talking about a time 

fhen statistical studies, according to your 

§ 

, were not considered sufficient under 
Availing medical and scientific standards 
I that cigarette smoking caused lung 


SiVLVi,W-v< 

ncex? 


Correct 


17 1950 



Were there some scientists in the 


ho had concluded that cigarette smoking 


18 caused 3|ung cancer? 


19 A. 


20 dec 



Vlhich -- the 1950’s was a rapidly moving 


Then let's take it apart 


22 A. 


24 ' 52 


25 A 


Let’s say the early I950*s, ’50 to 


50 to '52, in general, this was the era. 
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1 as you know, of the retrospective studies. Those 

2 were shocking in terras of providing for the first 


time -- and I want to emphasize "the first 
time" -- good evidence showing a statistical 
relationship between cigarette smoke and lung 
cancer. The question was, what did it mean? And 
I hesitate to speak in absolute terms. I'm sure 
you cbuld find a 90-year old scientist today who 
eaid,^we^l, I believed it in 1950. It might be 

laking. In general, the scientific 

1 

§ did not accept cause and effect 
hip. They were worried about that. They 
is a subject needing further 





I won't say that absolutely no 
believed it, but I will certainly say 
, very few believed it, if you're looking 

1952 . 

And let's try and avoid hindsight, 
e cautioned. 

gjean assure you one thing. I will not let 
hindsight, I will not permit it, to enter into our 
conversation today. 

Q. Okay. Can you point to me a 

scientific article — can you point to me where in 
the scientific literature you first encountered a 
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1 scientist stating his conclusion that there is a 

2 causal link between smoking and lung cancer. 


3 a . 


I think the — now, remember, thingB go in 


4 waves, and to answer your question fully I have to 

5 resort to one of the principles of historical 

6 analysis, namely, an understanding of how science 

7 evolves. And if you have a paradigm shift, a 

8 revolution, one viewpoint or world view replacing 


9 anotl 


10 goini 

11 firsi 


12 Ther 


11 the 



16 themj 


17 more 



which is what happened, there is always 
be someone at the beginning who's the 
tt doesn't mean there's a consensus. 

- then you'll have most people here in 
i middle to accept the new view. Then 
Ly there are going to be people at the end 
id there's nothing morally wrong with 
iy just have different standards or needed 
suasion. So it occurs in this 


18 evolli.fcA'Onary fashion before you can say a 




19 consensus has been reached. 

; -t 

20 it's also important to remember 

21 that ^ifnlenBUBeB are often wrong in science. ' 


21 that fWkensuBeB are often wrong in science. This 

22 is another aspect of science that the historian in 

23 medicine and science learns from years of serious 
424 inquiry and study of the subject: That lots of 

I 25 times that the consensus is wrong and ideas that 
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1 to us today appear silly were in vogue. Sometimes 

2 we find important discoveries and important ideas 

3 in which there was resistance to those ideas. it 

4 took 20 years for doctors to accept germ-free 

5 antiseptic surgery. It took 30 years to accept 

6 general anesthesia, ether anesthesia. 

7 So things don't just turn around 

8 overrHLght^. So that is just as true in the 


9 circipetances regarding the interpretation of 


10 epider 

11 hist oj 


13 wave 


.ogical evidence as it is throughout the 
>£ medicine and the history of science. 

I would say the beginning of the 
ight occurred with the first prospective 


fident'iological studies, which, as you know, 


in 1954, 


And whose studies were those? 


17 A. |#^I|iere were two important studies. There is 

18 the 0oiT\and Hill study. These were English 

19 ecieifrWirts who studied British doctors, and then 

2 0 there a second important study, the Hammond 

21 and Horn study sponsored by the American Cancer 

22 Society here in the United States, and that had 

23 even more patients, as I recall, that had 

24 ultimately in the range of a couple of hundred 

25 thousand. The Doll and Hill study had had tens of 
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1 thousand of patients; the Hammond and Horn 

2 studies, the American Cancer society study 

3 ultimately had hundreds of thousands of patients. 

4 So it was even larger in terms of numbers. And 

5 these studies were continued over time, but the 

6 first reports appeared in 1954. 

7 Q. who was criticizing those studies 

8 in ttM? medical literature at the period of '54 or 


10 A. 


11 what 


12 were 


13 advai 


"'TWell, there was widespread discussion of 


le studies meant. Certainly because they 
spective studies and had all the design 
is that prospective studies can bring to 
;he subject that retrospective studies 
:hey were powerful. They stimulated a lot 
;sion and a lot of debate. But they were 



16 of d^^^sion and a lot of debate. But they were 

17 epidemiological and statistical. They were not 

18 expeliTO^tal. They were not laboratory based. 

19 They^W^en't experimental in design. And this had 

20 been^|^ 500-year gold standard of medical 

21 research. So, many -- so, many scientists who 

22 came from experimental tradition, whether they be 

23 pathologists or pharmacologists or cardiac 

24 surgeons or others who were looking for 

25 experimental evidence, were unpersuaded. And 
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1 there were also some epidemiologists who did not 

2 yet believe that- There were some statisticians 

3 who didn't believe those studies. So there was 

4 quite a bit of disagreement at that time. 

5 Q. Can you name someone - - can you 

6 recall someone who stated in the literature they 

7 found these studies unpersuacive? 

6 A. K v There were statisticians, and there was 
9 Berki§%rT rom the Mayo Clinic. There was R. A. 

r 

|r^rom England who was the single greatest 
ic figure. There was the — all the 
s at the National Cancer Institute, the 
of the National Cancer Institute, the 
, Dr. Horsefald, the director of the 
Sloan-Kettering institute. There were -- 
, these would be some examples. There was | t 
n, who was chairman of pathology. There 
16 were-TlsOt of cardiac surgeon -- excuse me, chest 

4 

8. These would be some examples. 

Let's take, for example, the 


21 National Cancer Institute that you had mentioned. 

22 What was their basis of criticism of the studies 

23 in finding them insufficient? 

24 A. Well, there were -- now, the National 

25 Cancer Institute is a large organization, lots of 

L.... 
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ecientists, and there were two grounds of doubt 
from the National Cancer Institute. One was 
represented by Hubner. You're asking for names. 

Dr. Hubner was himself an epidemiologist working 
at National Cancer Institute who did not believe 
that cigarette smoking was the major cause of lung 
cancer. He thought that environmental factors 

8 were more important than cigarette smoking, 

9 looking jat epidemiological data. 

More to the point for the National 

stitute was the fact that the scientists 
tional Cancer Institute were adherents of 
ear old gold standard of needing 
tal verification. They felt that 
al evidence was, though worrisome, was 
sufficient to allow conclusions about 
to be made, and without experimental 

18 evidence! any hypothesis must be considered Hi 

19 unprtfvetl. So, it was this question of what is the 

20 gold k stajpdard, what type of evidence do you need. 

21 They were not willing at that time to accept 

22 epidemiological data. 

23 Q. You've described criticisms of the 

epidemiological data and -- as establishing 
causation; correct? Can you -- were there any 
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1 studies using the same sort of epidemiological 

2 techniques that came to contrary results? Were 

3 there any studies at this time period which were 

4 refuting the results using the same methods? 


5 A. 


Actually, there were not, which ultimately 


6 was one of the factors that helped lead to the 

7 surgeon General’s conclusion, because you were 

8 referring to the criterion of consistency. And 

9 the i^^fn general, both the retrospective studies 
10 and bBO^pective studies were consistent. There 


11 was 


12 yea: 

13 out 




16 mayl 

17 stu< 
38 is 1 


^ differences. Relative risk in the early 
an all over the map, but later that evened 
if time. But in the early years some people 
IpiciouB that the relative risks calculated 
e different studies were so different that 
4ere is something wrong with these 
^ That's a minor point. The larger point 


38 is ttrart^ in general, the studies were consistent. 

19 Thad^P^! point that the Surgeon General's report 

20 consTcpsied very important. 

21 But the question was you're doing 

22 the same thing, you're getting the same result. 

23 And if you do it twenty times, you'll get the same 

24 result twenty- times. To those who looked for 

25 experimental verification, it didn't matter if you 
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1 did it 2,000 times. The question was, what 

2 conclusions can you draw from epidemiological and 

3 statistical data? And if you did not accept that 

4 paradigm, as many scientists did not, then it 

5 didn't matter how many times you did it. But, 

6 yes, consistency, there was consistency in 


7 results 


Okay. You've said a bona -- you 


9 calle^d ±4; a bona fide scientific controversy 


10 contii 


li repo 


12 a . 



at least up to the publication of the 
the Surgeon General's report in 1964. 


Ufl-hum. 


Have you formed any opinion 


15 ende 


16 A. 



when or if that bona fide controversy 


es, I have. 

4 And when would that be? 


18 A. ^^Aj a spirited public debate within the 

19 community, it ended in the aftermath of 

20 the Surgeon General 1 b report. As I 

21 mentioned, the Surgeon General's report made a new 

22 intellectual contribution as it formulated its 

23 five criteria, and of course it assembled and 

24 reviewed the world's literature in a way no one 

25 had done before, and it also had new evidence that 
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1 no one had seen before and it was able to take 


S3 



2 into account. So it's a new contribution. And in 

3 the aftermath of that you see a conspicuous, you 

4 know, dying down of the controversy in the 

5 scientific community. That's not to say that 

6 everyone agreed to accept epidemiological 

7 evidence. You know, if you were a bona fide 


8 toxii 


fist or pharmacologist who -- independent 


9 thinker, as most scientists are -- who required 


10 expe: 

11 does] 

12 repo: 



ntal evidence to prove causation, that 
liean that everyone was persuaded by the 
Lnd it doesn't mean that it was 


§13 irresponsible to disagree with the report. But if 


u're looking for a general quieting down and 
1 #among * - what a historian can call 


1 #^ff®ceipPi®%e among * - what a historian can call a 

16 cons^^i, it would be in the aftermath of the 

17 repo|^^ 

18 Qi What criteria do you use to form 


Q: 


19 your [conclusions about when the controversy would 

20 have ydjl|yi down given that there were still who did 

21 not accept? 

22 A. It's a judgment. All scholarship is 

23 judgments. Science is a judgment. Conclusions 

24 about causation are a judgment, as the Surgeon 

25 General points out. And, similarly, historians 
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draw judgments. It 1 s not about one whether 
there's controversy or not. But some things that 
will help us do so: when you see papers 

challenging the cigarette hypothesis, when those 
stop to -- when those stop occurring in any 
significant numbers; when you see attention moved 
too other subjects; when you see people who once 
posed^t ^he cigarette hypothesis changed their mind; 
when you see the clinical epidemiology accepted as 


a ne 


cipline; when departments of clinical 


epidejfci: 0 £ogy are created, which is the mid and 


late 


s; when journals of clinical 


jep^ ide ^£o| ogy begin in the mid and late 1960's; 
iitt^en j^o^essional organizations of clinical 


epidewlWlogy and training programs begin; when you 
see tneSTfeext books talk -- draw conclusions about 
caus^^io^; these are all various types of evidence 
that .we |ts historians can use to draw conclusions. 

L Can you cite to an example of some 

scleatlat who had publicly announced their 
opposition to the causation theory who then 
changed their mind? 

A. well, it's -- you know, people don't write 

articles about this, but certainly Surgeon General 
Bernie in the late '50's discusses the growing 


A. William Roberts, Jr. & Associates (800) 743-DEPO 


http://legacy.library.ucsf. 



^.industrydocuments.ucsf.edu/docs/xkhi0001 


52324 













sentiment. now, he's speaking at a population 


1evel. 


You know, you have to put some 


reality in it. You know, people don't write 
articles saying, well, you know, 1 * - you know, 
last year I wrote an editorial against it, but 
I've accepted it today. They just stop -- they 


just . 


unre 


artii 

just 


the denial. They just start teaching 
start accepting it. It would be 
lit:ic to expect there to be article after 
paying, well, I've changed my mind. You 
j^ept it and move on to something else and 
^aching it. And it's done in that type of 
rmative fashion so. It's more the 


disappearance of resistance and seeing the ideas 
dicee mi nate into the review articles, into the 
text , into the medical teachings, as opposed 




to a 


of t 



ee saying, well, I changed my mind. 


You had listed that as one example 


ngs - - 


Right 


Right. 


— you would look at — 


-- in the consensus and 


development, as people who had opposed it and 
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l changed their mind? 


56 


Right 


Okay 


A. What you do see in the 50's and even in the 

early 60 1 s is a significant discussion in the 
scientific literature with lots of articles, even 
in the 60' e, indicating the author's unwillingness 
to accent epidemiological evidence, holding out 
for experimental evidence, even in the i960 1 e, 
sayiat epidemiological evidence is 
insufficient. What you find is that for the most 
part fifeuf type of thing stops. 

!q« The last thing I want to talk about 

expert statement, it says "Dr. Ludmerer is 
"ai'so *eFxp%cted to testify how this controversy was 
addressed by public health officials." 

What are you going to talk about in 
terms of|how public health officials address the 


cont: 


ill, I don't know precisely what I’m going 


to say because X have no idea what the direct 
examination will be. 

Q. I understand that. How was the 

smoking and health controversy addressed by public 
health officials in, say, the early 1960'e? 
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1 A . 


Well, again, you see this evolution. The 


2 first time the term "primary prevention of lung 

3 cancer," that 1b prevent lung cancer by not 

4 smoking, as opposed to prevention, see your doctor 

5 early if you're coughing up blood, the first time 

6 that was used in the public health community ever 

7 was 1954. And you see an evolution as of view 


8 over 



time. X think another notable date would 


9 be 1957. Surgeon General Bernie issued a 


10 statf 

11 smok: 


12 exce< 


that said that excessive cigarette 
- and I want to underline "excessive" 
l cigarette smoking is one of the factors 


13 lead^^to lung cancer. In the United States that 

14 l^giB lpg|placed by a more strongly worded statement 

lH sfiPpibn General Bernie in 1959. And then this 

16 contINitiee to evolve in this country. The 

17 culmfisktlion of this movement is the first surgeon 


18 Gene Jr a i ' s report of January '64, which you know of 

19 cour|e"'"4jrawe the causal linkage between cigarette 


20 swokj^yand lung cancer in men at that time. 

21 Q. You mentioned 1954 as the first 

22 date when you saw the statement that one should 

23 stop smoking to avoid lung cancer. Who made that 

24 statement? 


25 A 


I suspect it was made by a number of 
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people. But two places in particular -- well, the 
place in particular I was thinking, I believe, was 
the American Public Health Association for the 
first time used that term, and I was specifically 
referring to that organization. 

MR. EVANS: Can we take a 

five-minute break. 


THE VIDEOGRAPHER: Off the 


videojuaj 


j'flH 


| “ j (Discussion held off the record.) 

.< 

p * (Time noted: 11:38 a.m.) 

^ ^1 (Brief recess.) 

i | I (Time noted: 11:52 a.m.) 

pilsip 

THE VIDEOGRAPHER: we're back on 

the V^Pcle^|tape 11:52. 

"'•-■q.... Dr. Ludmerer are you familiar with 

the 'PSb'S'^co Industry Research Committee, sometimes 


knowi 


much 



iits initials TIRC? 

[ve heard the name. I really do not know 
it it. 


Q. In your study of, scientific 

studies about smoking and disease, did you come 
across studies that were response stored by or 
connected in any way to the TIRC? 

A. Occasionally. 

A. William Roberts, Jr. & Associates (800) 743-DEPO 


http://legacy.library.ucsf.edk/ 



\i. industrydocuments.ucsf.edu/docs/xkhl0001 














1 Q. What can you recall — or can you 

2 recall specific studies that are linked in any way 

3 to the tirc? 


4 A. 


e a . 


Not at this time. 


I'd have to look at the papers again in 


7 terms of which study was funded by TIRC or which 


8 were : 


lational Cancer Institute, which by U.S. 


9 Public Health Service and so forth. 

I "y 1 

10 So there's nothing about the link 

11 with'TlRC that makes any particular study stand 

12 out |n your mind; is that correct? 

13 wXxhat 1 s correct. 



14 ^^ Q. We were talking about the bona fide 

15 ? s^iefil^l^ic controversy on the link between 

16 ciga^Se smoking and lung cancer. Did your 


17 reseffSK ; include how that controversy was 

18 addrejsjseb by cigarette manufacturers? 


19 A. 


Did you in your research consider 


21 any internal documents produced or generated from 

22 cigarette manufacturers? 


23 A 


If there were documents from 


25 cigarette manufacturers regarding the state of 
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1 scientific knowledge on smoking and health, do you 

2 consider that they would have been helpful sources 

3 to you? 


4 A. No. 

5 MR. DODDS: Objection. 

6 A. Could you repeat that question. 

? Q. If there were documents from 

8 clgar%tyy| manufacturers regarding the state of 

9 acien'tific knowledge regarding smoking and health. 


10 wouli 


11 resei 


12 A 


have considered those important to your 


e you talking about published papers from 


13 cigaretftd companies? Are you talking about 

14 company records? Are you -- 


Well, let me clarify. Have you, in 
Search, looked at any published papers by 
manufacturers? 

^examined the world's scientific 

uiape. Sometimes papers indicated that they 

whiter funded by TIRC or that they were 


16 your 

17 ciga 


18 a . 


19 lite: 


20 were 



21 scientists at a tobacco company. But I have not 

t 

22 systematically studied the scientific research 

23 from the standpoint of the company and everything 

24 that one company did or another. No, 1 have not 

25 studied that. 
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1 Q. Okay. Now, well, let me then 

2 narrow my question to documents. Nonpublic — in 

3 what I call internal documents of cigarette 

4 manufacturers, if they're on the topic of smoking 

5 and health, would you have considered those 

6 documents to be helpful to your research? 


8 A. 


MR. DODDS: Objection to form, 

st it's a hypothetical because I don't 


9 know what, documents there were, but -- or what 


10 qualij 
13 hypot) 


|hey were, so there are a lot of 

fcals in the question. But also the -- my 


12 aseigpmei^t was the world scientific literature, 
L3 which Cbiv J deflnition is published literature. it 
14 include unpublished work anywhere. So, 


15 from Jcnaq perspective, I was able to have total 


16 acceBB''^' what I needed to look at. 

17 In the context of your research, 

18 have you J used both primary and secondary sources? 

19 You 1 vb^u^ed the terms primary and secondary 

20 Bourdw^rfn talking about historical research. In 

21 the context of this research, how would you define 

22 primary sources and secondary sources? 

23 A. Primary sources would be publications by 

24 people at the time. The publication on lung 

25 cancer from 1936 in the New England Journal of 

. .. . _.----- -- - - - -- 
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Medicine or 1958 in the Journal of the American 
Medical Association or the Surgeon General's 
report. Secondary sources would be examinations 
of the topic and of the primary data and of 
related subjects by other historians or other 


writers. 


descfl 


In other historical context, you've 
primary sources as things such as 


researchers on notes, notebooks, and 

r" 


corr< 


a set 


topii 


X we: 


ii^idence, and published literature as being 
,dary source. Now, is your research on this 
PBInewhat different in that regard? 

MR. DODDS: objection to form. j 

The primary sources can be unpublished, but I 
mi be published, and this is consistent. If e 
Writing a biography of Abraham Lincoln, ij 


prim ary , s ourcee would include his published 
writings' and published speeches. A secondary 
source //would be another biography by someone in 
1985 y|ba,ut Lincoln that I might read for 
background or maybe a history of the Civil War by 
someone else or maybe a history of the economy at 
that time, something of that sort. But I 
think -- a publication in some -- depending on 
the circumstances, is, in some cases, is a 
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secondary source and in some cases it can be a 
primary source. It's topic dependent. 

Q. Have you considered anything in 

what I would call the popular press, newspapers 
and that sort of thing, other than scientific 
journals? Did you consider any newspaper articles 
in your research? 

A. ■ I may have said before, I have not. I 


this 


;he scientific literature, but not how 
:nce was represented to the public. 

Doctor, are you familiar with the 


frank statement? Does that phrase mean anything 


iPi Yes, it does. 

What is your understanding of the 
f r a n k''a|a tement? 

A. ^'■■-ebuld you clarify that question. 


|wOOM«W^ 


were 


well, you -- I asked you if you 
liar with that phrase and you did say 
; want to know, just based on your 


familiarity, what you believe the frank statement 


to be . 


Well, the frank statement, as I recall, was 


a statement that appeared widely in the popular 
media in early 1954 in response the skin painting 
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experiments of Dr. winder and Dr. Graham and 
putting that in context for the public. I believe^ 
it was published in early 1954. 

Q. We are talking about the same frank#' 

statement. 

MR. EVANS: I'd like the court 

reporter to mark this. They're stapled to go for 

som ® r jpf on - 

(Plaintiff's Exhibit 3, article 
"A frank statement to cigarette 
marked for identification, this date.) 

(Discussion held off the record.) 
Doctor, I've had the court reporter 
lat I apologize is a rather hard to read 
l'a frank statement to cigarette smokers," 
s you accurately described, was a 

appearing in early 1954 . And based on 

18 your ^research of the scientific literature, I just 

19 want you a couple of questions on what was 

20 stattedfe&h this frank statement. 

21 If you want to take just a moment 

22 to read through it, that will be fine. 

23 A. Okay. 

24 Q . okay. Doctor, keeping in mind 

25 we're talking about the time period of 1954, about 
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1 halfway down the first column of this frank 


65 



2 statement, it states: "Distinguished authorities 

3 point out..." and then it says: "No. 1. That 

4 medical research of recent years indicates many 

5 possible causes of lung cancer." Now, based on 

6 your research; is that true? Is that a true 

7 statement? 


8 A. 


10 some 


11 that 


12 out 



Yes, it is. 

Qg, what were the many -- what were 

:j 

^;he many possible causes of lung cancer 
►re in -- that medical research had pointed 
t^is time period, 1954? 

JLf m sorry, I couldn't hear you. What were 


15 C At this time period in 1954, what 

16 were so n e of the many possible causes of lung 



17 canc fexT uhat were appearing in medical research? 

18 A. ... . Ah alternative suggestions as to the cause. 


19 you 


Besides tobacco? 


Yes . 


21 A. Examples would include radiation, air 

22 pollution, tarring of the roads, atmospheric 

23 pollution, genetic factors, occupational 


24 exposures. 


Now, had - - were there - - was there 
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1 medical literature of the period 1954 or earlier 

2 which would establish any of those things as a 

3 cause of lung cancer? 


4 A. 


6 A 


Nothing was -- 

MR. DODDS: Objection to form. 

Nothing, including cigarette smoking, was 


7 established as a cause of lung cancer at that 


a t ime 


le list that you asked for were the 


9 fact cmts ^hat were receiving the most attention in 


10 termi 


11 poss 


further investigation and studies as 



causes 


We talked about earlier in the 


13 your expert disclosure -- pardon me 

14 ^|st ^second -- that prior to the early 1950's, 

# wm Md 

15 there_was no reliable scientific or medical 

16 evidenC^ that cigarette smoking posed a serious 


17 threi 


IB A, 


20 medii 


public health. 


i -hum. 


Was there reliable scientific or 


svidence at that time period that any 


21 other exposure was a cause of lung cancer? 


22 A 


Prior to 1950? 


Yes . 


24 A. No, there was not. As 1 stated before, the 

25 cause of lung cancer before 1950 was considered 
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1 unknown. 


67 


Q. And regarding possible causes other 

than cigarette smoking, was there any change in 
the period from 1950 to 1954? 


Q. Okay, Going back to the frank 

statement, under that No. 2, it says: "Again, 


dietippll^fshed authorities point out that there is 
no agi?eei^ent among the authorities regarding what 




the cl 


cancel 


I is." And we're talking about lung 

i 

,Is that a true statement, based on your 


reseaa 


je, it is 


w&ss sP|q . And if you look down toward the 

i» |idw 

bottom" or that first column, the statement, which 
is id e^fe ffied as being from the Tobacco Industry 
Resea^rcK'^Committee, it says; "We believe the 


prod 
Now, 



we make are not injurious to health." 


Now, , based on your review of the scientific 
1 iter|s^bfel4 e of this time period, would you describe 
that as being an agreement with the consensus of 


the time? 


t oundation 


MR. DODDS: objection. No 


The consensus at the time was that there 
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was no agreement. sometimes a consensus is that 
we don't know or that there are multiple competing 
-- if you're describing the state of knowledge, 
sometimes the characteristic is disagreement 
rather than agreement, competing views. I think 
it would be more accurate to say that that 
statement was consistent with the views of many 
respectable members of the scientific community at 


that time. 

sr* " i; 


1 iter. 


commui 


Can you give me examples from the 
t of respected members of the scientific 
who are opining at this time that 


cigaretjte/s were not injurious to health? 

pi«: llilil 

fosss j^well, there were papers, as X indicated, at 
^PUkt imim!, that editorials in major journals that 
would'l|"icus6 the cigarette controversy and 


concll 


sthat in their view the evidence was not 


sufficient to warrant a conclusion that cigarette 
smokihjr^caused lung cancer. So there were 
editokiJaJ^s, there were essays, there were, you 


know, things of that sort. 

Q. X understand that. And we talked 

at length about that link between cigarette 
smoking and lung cancer. Can you point to 
anything in the scientific literature at this time 
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1 that was making -- that was stating the conclusion 

2 that cigarettes are not injurious to health? 


3 A 


There were statements throughout the 


4 medical literature, including editorials in New 

5 England Journal of Medicine, editorials in the 

6 Journal of Medical Education, in the 50's, but 

7 they phrased it differently. They weren't saying 

8 that Cigarette smoking is safe. They were saying 

9 that ^there is no evidence at this time to believe 


10 that 


11 some 



:aueee lung cancer. They were saying 
r different from -- related but different. 
Different than cigarettes are not 


13 injurious to health? 


14 ILL* Right • They were saying that there's no 

1# ^i^id^PiUithat it causes lung cancer and there’s no 

16 evidJilflH at this point to fear it . 

17 !ff™Q4 All right. 

18 ^.MR. EVANS: I’d like you to mark 

19 that fas the next exhibit, please. 

20 I J: (Plaintiff’s Exhibit 4, article 

21 from British Medical Journal, London, Saturday 

22 December 13, 1952, marked for identification, this 


23 date.) 


Now, doctor, I've asked the court 


25 reporter to mark as the next exhibit a copy of an 
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1 article from the British Medical Journal, dated 

2 December of 1952. 


3 A. 


okay . 


And 1 believe this is an article 


5 that you have in prior testimony indicated that 

6 you are familiar with? 


7 A 


Correct. 



And do you in fact recognize this 


9 a r t i e ^ 


10 A 


l- hum. 


Okay. I'd like you to look on the 


12 second^page and the second column, the right-hand 

13 .. 'gplum.nlw In this article is discussing statistical 


, such as the Doll & Hill studies that 


15 you * yes mentioned earlier today. 


16 A 


17 para< 


19 disci 


20 A. 


i-hum. Are you referring to the 
i, "Where do we go from here?" 

Yes. And this paragraph is 
ig the statistics and -- 


.-hum. 


- about two or three sentences 


22 down in that paragraph it says, "All that these 

23 things can do is to show that the probability of a 

24 causative connection between an agent and a 

25 disease is so great that we are bound to take what 
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preventive action we can, accepting the theory as 
though the proof were absolute until further 
research leads .to some modification." 

Now, based upon your research, 
would you describe that statement as reflecting a 
consensus of the time, 1952? 

A. I think it has always been recognized that 

any co )mt usion about causality in science is an 
act dj d^dgment. This is a point that the Surgeon 

? ■W 1 - | 

Gene^^^eiterated as part of the 1964 report. 

The question in the early 50’e was 


what fie the meaning of the statistical information 


that 


t ime 



|y been assembled, what conclusions can we 
ori it? As I indicated, some people at that 
fpin to accept a causal relationship, but 


many vhs-re unwilling to take the same step. So, 


this 


in example of -- so -- of an editorial 


that:-- ,d ne of the early ones to take the position 


that 


caus 



istical evidence can be used to draw from 
, but it is far from representative of 


the literature. Xt is one type of article, but 
there are many other types as well. 

Q. Okay. A couple of more sentences 

down, we're at about the middle of this column, it 
says, "Intensive research on the chemical 
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constituents of tobacco and of tobacco smoke is 
now needed and it ie surely incumbent upon the 
tobacco manufacturers to do this." 

Let me ask you if based on this 
research have you seen other examples in the 
literature of references to what tobacco 
manufacturers should or should not do. 

MR. DODDS: Objection to form. 


A. v Tl^at is at most a minor theme. So X would 
say t|ni^ifthere is not a lot of discussion of that 
pointj^^g^opposed to, you know, study -- there was 


lots far discussion about the importance of 
stjicly^^cigarette smoking, but there was not much 
P&Sfecugilii 011 of the responsibilities of different 


organs 


lions and different companies, and I'm not 


reallyexpert on the company behavior or 
respons-i-Mility and - - at the time that this is 
also ibeiiig studied very widely by the scientific 


conmu 



Okay. Do you have any opinion on 


whether it was incumbent upon tobacco 
manufacturers at that time to study the chemical 
constituents of tobacco and tobacco smoke? 


MR. DODDS: objection. Outside the 


scope 
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1 A . 


X don't have any expertise to address the 


2 issue of company responsibility, you know, what a 

3 company should do, what an appropriate research 

4 program for them is, versus funding research by 

5 others, which of course they did. That's really 

6 outside my scope. 


And at trial of this case, is it 
you don't plan to offer any opinion on 


9 what sfeobacco manufacturers should or should not 


6 true • 



10 have i 


11 smokin 


12 A. 


regarding research into cigarette 


That 1 s correct. 

_^ MR. EVANS: One more article X want 


you 


(Plaintiff's Exhibit 5, editorial 


16 from New England Journal of Medicine, marked 

17 for ication, this date.) 

18 MR. EVANS: And, doctor, I'm having 

19 the reporter mark a copy of an editorial 




19 the reporter mark a copy of an editorial 

20 f rom lusihaa! New England Journal of Medicine, and this 

21 may in fact be the editorial that you referenced 

22 in an earlier answer, but can you confirm for me 

23 that this is a document that you have Been and are 

24 familiar with? 


25 A. 


It looks very familiar, but there is no 
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1 date on my copy. 


74 


Q. You’re correct. That's my 

understanding this is a date -- an editorial from 


19 53? 


uh-hum. 


But please take a moment to look at 


this and confirm if this is an article that you 
have sesjPSL 



r IVe seen this. 

S ~ v SSf sw ‘ ^ 


look 

that 



§ Okay. Thank you. If you would 

I 

^age 2, doctor, the first full paragraph 
[ne, "If such figures...." And, again, 
scle -- this editorial is discussing the 


lime fi%atletical Doll & Hill studies that we 


disci 



para; 

s imi: 


L earlier? 

»-hum. Correct. 

The second sentence of this 
i I've just pointed out to you, says, "If 
lata had incriminated a food contaminant 


that PPilii not habit forming and was not supported 
by the advertising of a financial empire, there is 
little doubt that effective countermeasures would 
have followed quickly." 

Now, I want to ask you as a medical 
historian, who has studied this time period 
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1 extensively, if you agree with the conclusion that 

2 they're stating in this editorial, that if similar 

3 statistical data had incriminated a food 

4 contaminant, effective countermeasures would have 

5 followed quickly. 


7 A 


MR. DODDS: Objection. 

I'm not an expert even though I'm an 


8 histbr|a|i, I'm not an expert on the history of 


9 food \ptncU.drug regulation, so I really don't know 
10 what IBUbe^r requirements at that time would have 


13 been,; 


I'm unable to say if that statement is 


12 true |o r^r |ot , that a food additive would have been 

13 prohlb|ted. But, as I said, before the break, in 


50's people began to accept the 
hypothesis, and this is part of the 


17 So you're not going to offer any 

18 opinion |jn this case on research into things other 


lb causal 
16 ear ly^ 



19 than 

20 1st 


21 A. 



cco and its impact on the public health? 
orrect7 


Correct. 


22 Q. Did the bona fide controversy on 

23 the link between smoking and lung cancer begin to 

24 abate or die down at some period prior to the 1964 

25 Surgeon General's report or did it continue at a 

A. William Roberts, Jr. & Associates (800) 743-DEPO 
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1 high level until that report? 


76 


MR. DODDS* Objection to form. You 


can answer. 


A. Well, as indicated, as a new idea is 

developed, succeeds an old idea, things do not 
happen instantaneously. 

Q. Correct. 


A. ' e a process. What you find beginning in 

the early 50's -- and I think you chose probably 
the t|IPpN>est examples at the very beginning -- is 
peop^^^^cepting the hypothesis, but others 
refuaina.i to do so. And it's difficult to assess 


seems - &v^4h4-nk it would be more accurate to say that 
strong controversy continued through the 
repo^^ You have to look both at numbers -- are 
you talking 50/50, 60/40, 70/30, things of that 


sort' 


>u also have to look at the scientific 


statl ajreLJb f the people. So if we're playing 
bask$:fc&rv.ll and Michael Jordon is on my team. I'll 
let yottshave four or five guys, maybe even six or 
seven. So I think it's accurate to say that there 
was a controversy that continued through the 
Surgeon General's report. 

q, Thank you, doctor. Let me ask you 

a few questions about the state of West Virginia. 
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1 Have you ever lived in West Virginia? 

2 A. No. 

3 Q. Ever traveled there with any 

4 regularity? 

5 A. No. ! 

6 Q . Do you have any knowledge at all of j 

7 the claBB representatives in this case? And I'll 

8 tell VdsMsd t he ir names, Christa Blankenship and Mae 

9 Eivo -f: 

10 A. do you mean by any knowledge of them? 

11 Do you have any knowledge 

12 whatsoever about those two individuals, other than 

pr*r' 

13 that [they are named plaintiffs in this case? 

No, I don * t. 

Do you have any experience at all 
healthcare system in West Virginia? 

No, I don ' t. 

QJ And do you plan to give any 

19 testimany at all regarding in any way the delivery 

20 of heaifchcare services in West Virginia? 

No . 

Q. Are you familiar with the medical 

23 monitoring proposals offered by the plaintiffs' 

24 experts in this case? 

25 A. No. 


14 

15 

16 with 

17 A. 

18 



21 A. 

22 
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for a second. 


MR. EVANS: Could we go off record 


THE VIDEOGRAPHER: We're going off 


the videotape at 12:24 


(Discussion held off the record.) 
THE VIDEOGRAPHER: Back on the 


videotape. We're back on the videotape, 12:26 



B MR. EVANS: Doctor, I thank you for 

9 your ftintf. I don't have any further questions for 


you, the attorney representing the Louisiana 

case mayfhave some questions. 

L.H THE VIDEOGRAPHER: Off the 


(Time noted: 12:27 pm.) 
(Recess.) 
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AFTERNOON 


SESSION 


1:32 p.m. 

THE VIDEOORAPHER: We’re back on 

the record videotape. We’re starting tape 2 of 
today's deposition. The time is 1332. 
KENNETH M. LUDMERER, 
having been previously duly sworn, testified 
furt h ? ei^g£i s follows: 

CROSS' EXAMINATION 


BY MI 


.ISTROS 


Doctor, my name is Jack Maistros. 

I represent the plaintiffs Scott in Jackson, in 
the iioriisiana action. Are you basically familiar 

$8*SSSS8gi 

SSKSSSSSSS; 

^ss^th '^at action or unfamiliar? 
an outline. 

*^101 Have you seen the complaint? 

A. iC-No, I have not. 

^ Qji In the petition, I think they call 

it iti Louisiana. Have you read any of the 


Pleach 


igs in that case? 
No, I have not. 


that case? 


No, I have not 


(Plaintiff Ludmerer Exhibit 6, 
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Notice of Deposition, marked for identification. 


this date.) 


In front of you is a Notice of 


Deposition for this deposition. It's Exhibit 6 
I've marked. That should be in front of you. 
Have you seen that notice before? 

A. No, I have not. 

K, 

J#s| Were you given the attachment 


Exhibit A that's attached to that notice that 


listi 

brine 


ious documents that you were requested to 
your deposition today? 


A. I■have not seen Exhibit A. 

, iOj I'm particularly interested in have 

wm. 

Ifriiu f^i§>ught with you any billing records for your 
wnork @if^the Scott case or any other tobacco case? 
A. “Mj have brought no records with me. 

MR. MAIGTROS: Do you intend on 

producing those billing records or -- 


maybf 


MR. DODDSJ As I understood it, 
like my co-counsel working on the Scott 


case to address it, but documents have been 
provided with regard to Dr. Ludmerer March. 

MR. CONOROVE: As we talked last 

week at the last deposition. Jack, we produced 
Bryant's documents. I noted when you asked last 
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1 week, you did aek last week for billing records as 

2 well. So that's noted in -- 

3 MR. MAISTROS: Just keeps getting 

4 noted and sometime I'll file a motion and we'll 

5 have a hearing on it. 

6 MR. CONOROVEj I don't think you'll 

7 have to file a motion on that. 

8 v You do have billing records for the 

9 Scot# case, particularly the Scott case? 

fVl 

10 A. wssSMo. I don't. 

11 Have you billed any time for the 

12 scot tPt?#& e ? 

13 A. |Np, I haven 1 t. 

14 ■ Your preparation that you testified 

1 !^ ^BSoutfiiillf'l ier, was it just for the West Virginia 

16 case %lfirterday? 

17 A. pfe lT-fee preparation yesterday? 

18 *—Q\ Yes. 

19 A. what you're asking about? It’s my 

20 unde rs.ian dinq that was to be for both depositions 

21 since they were both going to be at the same time. 

22 Q. How many hours have you devoted 

23 thus far to the Scott case? 

24 A. Oh, approximately the same number of hours 

25 that I've devoted to the Blankenship case. 
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2 A . 


O. And what would that be? 

x haven't even counted them up or tallied 


3 them. You know, a few dozen 


5 A. 


7 A. 


Q. Approximately five dozen? 

Probably. 

Q. Do you distinguish from - - 

I’m speaking from memory and haven't even 


8 submi tted a bill yet. 

9 Q. When you're reviewing medical 

10 journttSJ articles, whatever the case may be, the 


11 twelvf 


12 do yop 


L3 Scot t ? 


| fourteen hundred that you've reviewed, 

setinguish if you're reading those for the 

| 

ie versus the Blankenship case versus the 


lerapn ^case? 


^Uere's actually no distinction because, as 

16 you the testimony that X have been asked to 

17 give lllt^he handful of cases I've been involved 

18 with aTT^is the same testimony dating to the 

19 origijnal' .work from 1988 and '89. So it * s the same 

20 preparation for me essentially for one case versus 

21 another and it doesn't -- and if X read an 

22 article, it's not with Scott in mind or 

23 Blankenship in mind or Anderson in mind. It's 
*524 just part of my preparation that I do, would do 

2H for any case if asked to testify on this subject. 
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What work product have you created 


to -- from the five dozen or bo hours that you've 


spent on the Scott case? 


I don't know what you mean by work product 


Have you drafted any reports in 


Scott case? 


No, I have not 


Have you taken any notes in the 


Scottr-ca*e? 


>t beyond original notes from -- upon 


whic 


thos 



ase my opinions, and you already have 


And other than yesterday, have you 


^h any attorneys in preparation for your 


deposition in the Scott case? 



, I have not. 


6 0 -odd hj>ur s in the Scott case 


■11, it's the Bame as I've done for the 


Blan 


case. I've reviewed my own 


testimony. I've reviewed previous depositions, 
I've reviewed previous trial testimony, I reread 
many of the key articles and key documents which 
you have, and it's, in essence, reviewing my own 
work so I can give the most accurate answers to 


So tell roe what you've done for the 
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1 questions asked. It's not doing new work 


And you did that for Blankenship as 


3 we11? 


4 A 


Correct . 


But you've testified I think 


6 approximately -- although you don't have records 

7 for it, that you spent approximately 60 hours on 

8 Blankenship. Is it an additional 60 hours on 


9 Scott 


10 A. 


r - 


I was lumping the two together. 

So you've spent 60 on Scott and 


12 Blankenship? 


13 a , 


might . 


When did you come in to prepare for 



16 A 


18 A 


20 A. 




iisition today? Is that yesterday? 
ten did I come in? 

To New York. 


what day is today, Wednesday? 

Si* Today is Wednesday the 18th. 

I.. came in Monday night. 

Q. When did you start billing for the 


22 Scott or Blankenship cases? 


23 A. 


I haven’t done any billing yet for either 
Q. For this week, when did your time 


25 start? When did you start keeping track of hours? 
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yesterday morning. 


So Tuesday morning? 


Right. 


Q- Where are you staying? 

Where am I staying? 

Q. What hotel? 

I'm staying at the Waldorf. 


And who's paying for the Waldorf 


hotey 


suite? 




presume the law firm Dechert Price. 

Do you have a regular room, a 


A . regular room. 

***; Q. What’s the nightly rate? 

A. don't know. 

Q . Who payB for your dinners when 

you * New York? 

A. . My expenses are paid for by the firm. 

Do you get 1099s from the firms? 

A . telsYes ( I do . 

Q. What was your 1099 approximately 

for last year, 1999? 

A. 1 don't remember. 

Q. Do you have any idea how much you 

were paid by the tobacco companies or the law 
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1 firms to testify in 1099? 


86 


2 A. 


4 A. 


I only testified one time in 1999. 

Q. Pardon me? 

I only testified one time in 1999. 

Q. So it should be pretty easy to tell 


6 me how much you were paid in 1999? 


7 A. 


I testified in the Portland case, the 


8 Willlately case. and my bill for that was, oh, I 


don * t_. remember exactly, but it was probably around 


10 70 h< 


worth of work. 


So you think in addition to 


12 experfiei'', you got a 10 9 9 reflecting approximately 


11 $2.1, OO0? 

.mlv.-n-; w OauggmaniS 


15 now. ? 


17 A 


19 A. 




That's what I recall, as we Bit here right 


How about for 199B? 


don't remember 


ai 


Is it more than $ 21 , 000 ? 
probably was, but I don’t remember 


20 exacl 


More than 100,000? 


22 A. 


Not that -- not as I remember. 

Do you have copies of your 1099*s 


24 for 1998 and 1999? 


25 A. 


With me? 
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1 


88 

which companies are paying for your 



2 time? 


3 A. 


Frankly, I don’t know. 


Does it matter to you? 


5 A. In terms of whether the defendant is Philip 

€ Morris or Lorillard? Not really. Not as far as I 


7 know 


Other than your work with the 


9 tobacco companies, do you do outside consulting 
10 work any other entities? 


11 A. 


m asked to be a consultant at various 


12 healt^hcafe things from time to time 


15 A 



What type of issues are -- are they 


e you talking legal cases or consulting 


16 that i'sk-hot related to a legal issue? 


16 A. 


20 A. 


L Yjss 



You teach; correct? 


And you get paid to teach? 


And you consult, like you're doing 


22 today? 


23 A 


25 A. 


Right 


Is this consulting? 


Yes. But I'm asking you -- I don't 
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1 understand your question 


3 A 


5 A. Are you talking about legal consulting or 

6 are you talking about other organizations. 


Q. I’m getting to that. 
I'm seeking a clarification. 
Q. You teach? 


We'll get to that. You teach and 


8 you 

9 A. 


13 A 


>aid; right? 


Correct. 



r r ect 


And you consult and you get paid? 


And part of your consultation is in 


13 the fofafcco area; correct? 


16 rece: 


That's correct. These cases here, 
s®! what other type of cases do you 

F%onies for consulting? 


17 A. have been involved with no other legal 


How about nonlegal cases? 
til, occasionally I get asked to speak or 


18 cases. 


20 A. 



21 give a talk and usually there's an honorarium 

22 associated with that. 

23 Q. Have you received any honorariums 

24 from tobacco related entities? 


25 A. 


None . 
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1 Q* Have any of the grants that you've 

2 listed on your CV been funded by tobacco related 


3 entities? 


4 A . 


None . 


5 Q- The money that you receive in your 

6 tobacco consultations, do you have to report that 

7 to the university? 


8 A . 



are not required to do so. 

Are there any guidelines 


10 e s t a hi ; j e d by the university in terms of your 

11 conBuJ^^lg work, any limitations placed on it? 


12 A . 


|e greatest concern with the university is 


on the subj ect of conflict of interests. Their 



14 pKfeatMoncern is with a -- oh, I'm speaking in the 
15'* ^ff^i>ot8i$€®|cal, you know — a clinical investigator 

16 is studying a new drug involved with the clinical 

17 trial|^4fl| owns stock in the drug company or who 

18 has some jfinancial ties with the drug company. so 


19 confldjctjof interest in the sense that I'm 


20 descrihi^g it now I would describe as the great 


21 concern of the university 


Does the university have written 


23 guidelines on conflict of interest? 


24 a . 


Yes, there are. 


Where could I find those if I was 


A. William Roberts, Jr. & Associates (800) 743-DEPO 


http://legacy.library.ucsf.ec 



ilpdili/.inciustryclocuments.ucsf.edu/docs/xkhl0001 

















1 interested in looking at them? 


91 



A. if you * re interested in looking at them, 

they're probably in the medical school business 
office somewhere. They send them out 
periodically. Most of us just kind of toss them 
when we see them. I don't know offhand which 
individual to direct you to, but if you were to 
call the_ dean of the Washington University Medical 


School" they probably could help. 


who is that? 


K)§o ’ s the dean? 


ie dean is -- well, we've got quite a few 


is there a dean for academic 


af f aii 


A. ISi&i don't have one right now. You could 
call ken Yolaneky's office. Ken is the chairman 
of the department of medicine and he circulates 


those. 


q. Has anyone at the university ever 

made inquiry of you as to your activities in 
consulting with the tobacco companies? 

A. i don’t understand that question. 

Q. Has the issue of your consultation 


A. William Roberts, Jr. & Associates (800) 743-DEPO 
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1 with the tobacco companies ever been raised by the 


2 university? 


3 A. The university hasn't raised it, but I 


4 raised it with them. 


How did you raise it? 


When Murray Garnick contacted me in 1988, 



I haven't considered that. X would find 


25 that an extraordinary stretch. 


A. William Roberts, Jr. & Associates (800) 743-DEPO 
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1 Q. Do you study ethics as part of your 

2 work as an historian? 

3 A. Do I study ethics? 

4 Q. Do you know what "ethics" means? 

5 A. Do I study the field of ethics? 

6 Q. Yes. 

7 A. I'm not an ethicist. 

e You have written on ethics, haven't 

9 you? ^ ^ 

| T"' 



. 7 

A . 

| 8 


* 9 

you? 

| 10 

A. 

| 13 


12 

A. 


43 | | , 

14 ppPiiic^ 

15 A . 5 

i 

16 in wi< 


Narrow issues? 

On; what issues? 

Some narrow issues on ethics in 
& research. 

that I recall. You know. I’ve written 
in medical history and medical education 


17 and h^drdhcare delivery, and certainly there are 


18 enorm puB J number of ethical issue that pervade both 

19 the pr ac tice of medicine and of the delivery of 


20 health 


£e in the healthcare system, but I have 


21 not written as an ethicist. 

22 Q. You began your work, as I 

23 understand it, in August of ’88? 

24 A. That's correct. 

25 Q . Was your first trial Chipellone? 
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1 A . 


I never appeared at Chipellone trial 


Did you testify in deposition at 


3 Chipellone? 


4 A. 


6 A. 


Not for the Chipellone trial. 

Q . For the retrial? 

For the retrial. There was a deposition 


7 for the retrial. As you know, that case was never 

8 — thits. — never tried. 


10 test: 


11 a . 



Was that your first experience 
ig in behalf of the tobacco companies? 
lat was my first experience with the 


12 depo sitio n. As I've said before, I am testifying 

13 behalf of my ideas, not on behalf of tobacco 


The first time you expressed your 


16 ideas as it related to smoking and health issues 


17 was rarThe Chipellone matter? 

18 A. ^| iie first time in terms of a formal legal 

19 proc^^dlshg, that was my first deposition. 


20 IhAfj j i Did you raise the issue of your 

21 participation in that matter with the university 

22 before or after you participated in that matter? 


23 A. 


Before 


Has the university revisited the 


25 issue of your participation as a consultant for 
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the tobacco company since '86? 

A. well, as I mentioned I have kept senior 

officials in the loop, so they are cognizant of my 


involvement. 


Are you aware of allegations 


leveled at the tobacco industry since 1994 
concerning destruction of documents, suppression 


of research, bribing of medical practitioners? 


? -"SET' > 


MR, DODDS: Objection to form. 

Allegations. Are you aware of 


those. 


a r t r cl 


J^lega t ions ? 

IHlring what time period? 

If? Prom 1994, *5 to the present? 

No, I'm not aware of those. 

Do you read any of the JAMA 
Pon the BW documents? 

X. have -- I know that JAMA did have 


articles\on the BW documents. X have not read 
thos er artic1es. 

WfaM Just as a general proposition, in 

your work as an historian, was it easier, harder 
or it makes no difference to look at the history 
of a subject such as tobacco smoking and health 
from, let's say, the period you took was 1930 to 
1964 


A. William Roberts, Jr. & Associates (800) 743-DEPO 
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1 A. 


Correct. 


96 


Yes . 


Ib that true In Scott as well? 


I assume it is. That period, is it 


easier to look at that historical period today or 
if you were back in 1964 looking at that period or 
doesn't it matter? 

A. an historian? Are you talking about the 

issue; „o£^ the stated knowledge? My subject, the -- 
IldOsI Let's just 

A. state of scientific knowledge and 


unde rstanding ? 


Assume for me you were hired to do 


were 



u were hired to do in this case, but you 

i 

?%d in 1964, do you think your task would 


have been easier in 1964 than today or the same 


have 


k jcJ l were hired in 1964? I think I would 
LaJurd time doing that. I was a school boy, 


Well, you were 17; right? 


A. High school. I mean, if I were hired to 

begin a study today that had 1964 as the beginning 
point? Is that what you're asking? 

Q. Mo. Let's put yourself as a 

historian - - let's assume that you could put 


A. William Roberts, Jr. & Associates (800) 743-DEPO 
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yourself back in time in January of 1964 and you 
have all the credentials and education that you 
have now sitting here today? 


I see. 


You're not 17 in high school 


So I'm an historian working in January 


■ Yes. Would your task have been 

easier? 

rVi 

A. taB ^ wou ld have been about the same. 

And back in 1964 if you had 
underpax«|n this task, do you think it would have 
been re^lejvant to look at some of the historical 


■l^vrieM that predated 1964 ; in other words, to 
¥<^ok IS^ihat other people had done in terms of 
lookimLrlt the history of health, smoking, 
tobacftS-TM 


have 


Well, actually X did that. 

Do you think that your task would 
y||i the same in '64 as it was today? 

It would have been a little easier in that 



regard, because the secondary literature was much 
thinner in 1964. Most of the secondary literature 
about tobacco and the history of cancer research 
and the whole panoply of subjects that I studied, 


A. William Roberts, Jr. & Associates (800) 743-DEPO 
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most of those were published after 1964. So, from 
that sense, there would have been fewer things to 
look at and it would have been easier. 

Q. Did you, as part of your study, 

look at any historical analysis that was done by 
researchers at the tobacco companies as to the 
state of the science from that 1900 to 1964? 


r Q . 

r” k 


$y published studies? 
Yes . 


histo 
sub j e 



a we sit here today, X do not remember any 
I of the subject or accounts of the 
Iritten by individuals who were employed 


by the Itobacco companies . 

Im aQ. do you think -- 


histo 
that \ 



Sere were histories of cancer and 
I of public health and things of that sort 
$ part of my understanding of the subject, 


..gSS&J 2 3 


but i| do^|not recall any history written by, you 
know,: someone who was a tobacco company scientist. 

1 Joi Would it interest you as an 

historian, aB an expert in thiB case, to review a 
survey of the literature that was done by somebody 
that was employed by a tobacco company in 1963 to j 
determine what they thought the status was of the i 
state of the medical science concerning smoking ! 
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and health and disease? 

A. Well, first of all, there are two -- your 

question is compound. Number one, X thoroughly 
examined the existing world's literature myself. 
So, from that perspective, X did as thorough an 
examination of the published literature as was 
humanly possible. I literally read every article, 
ever^article, that was published in the world’s 


1 iteigircu Ve 1930 to January 1964. So I did a very 
eyst^n^^Lc review of the subject. If an article 
had beery published on the subject written by 


anyo 

empl 



fr don't care if it's someone who was 
l as a tobacco company scientist or someone 
btional Institutes of Health, if it was 
d, it was of interest to me because that 
^ of the marketplace of ideas. It was not 
ct or concern to look at unpublished 


my p^f^qt or concern to look at unpublished 
mateH^B and, you know, interim reports and, you 
knowi^Pife huge amount of internal conversation 
that^is on in any company or any organization. 
Vou'lOave the same thing in a medical school, in 
Memorial Sloan-Kettering, National institutes of 
Health. So I didn't even attempt unpublished 
material, but' it wasn't necessary because, for my 
purposes, the marketplace of scientific ideas is 


A. William Roberts, Jr. & Associates (BOO) 743-DEPO 
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the published medical literature and that's what I 


reviewed 


What is the source of the material 


for the public medical literature? 
A. What is the source? 


come? 


Prom where does that information 


you mean who does medical research or 


sag 

T 24 


where^did I find articles? 

f" 

You read 1400 articles. 

A . r r e c t. 

pilgl Did you categorize them into 

diffe^^^^. areas as to where they originated from, 
btejs o s eU*a r t i c 1 e e ? 


a? m not sure I follow that. What do you 

mean 1§1|alracterize -- 

pSSo4 Are they written by sports writers, 

!>A‘.SSV J -.\v. v 

are they|written by actors? 

A. ^"^ientlets. Physicians and biomedical 
scientists. This iB scientific literature; it's 


not Reader's Digest. It's not an actor talking 
about his views of tobacco smoking for U.S.A. 
Today. No, this is the scientific literature. 

q. So you -- the 1400 articles you 

read, you went to the library and said x want to 
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see what the scientists of 1930 to *64 had to say 
about tobacco and cancer or tobacco and health? 
What was it? 

A. Tobacco and lung cancer. 

Q. Tobacco and lung cancer. Did you 

look at any other specific diseases? 


opin: 
di sei 


A. I looked -- no, I did not, I looked at 

lung c^jacer and tobacco. 

Qsg. And you're not prepared to offer an 

opinii^Pt at least an historical opinion, on 
dise^rgHK other than lung cancer in the Scott case? 
A. ^ _l| am -- part of the review of tobacco, 

c 1 the Surgeon General's course -- report, 

es ; discuss the consequences of tobacco on other 
orga^^ So insofar as I read the Surgeon 


GenerHs!,b report and some of those studies, that 



woul 



included. But I did not specifically go 



out to ? sjfcudy bladder cancer or to study peptic 
ulce r,^ anything of that sort. 

Or emphysema? 

A. No. The focus was lung cancer. 

Q. Was that by choice or were you 

instructed to focus on lung cancer? 

A. That was the mutual agreement. 

q. If I could give you an article that 
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was written in 1963 by a tobacco scientist that 
traced the history of literature in terras of 
smoking and health and disease, would that be of 
interest to you as an historian? 


answered. 


wel 1 . 


inter 


obtaii 


MR. CONGROVE: Objection. Asked and 


MR. DODDS: Object to the form as 


„ WeJ.1, as an historian of medicine, I was 
in all the literature that I could 
^j^rtinent to my subject. And also you have 



to understand what the borders are, and in my case 
th^ borders of this project was to publish 

en figkfic literature, so I would be especially 


inters 


study. 


Id in that if that had been a published 



Did you ever ask the tobacco 
companie^ if they had a research library of 
medickljrticleB concerning smoking and health and 


tnedi< 
di se< 


A. I had no — no, 1 had no reason to do 

that. X had complete access to the world's 
literature myself, as an Independent investigator 
q. And so we're clear on this, when 

you refer to the world's literature, you're not 
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1 suggesting, are you, that the literature that's in 

2 the archives, libraries, law offices of the 

3 tobacco companies attorneys are part of the 

4 world *b literature? 


5 A. 


I’m talking about the published scientific 


6 literature pertaining to lung cancer and health 

7 hazards of cigarette smoking, and these are 


8 obta: 


e from the Index Medicus, which is the 


9 guide tp the word's scientific literature, and 


10 that 


ll to b 



>w I generated my bibliography of sources 
>ked at - 


12 And in one of your depositions, I 

13 thinR i fb| testified you spent 2,000 hours reading 


rticles? 

liSbout a 1,000 hours. This is 19 -- this 

^knd 1989 and that was a summation that 

is* 

- - most of the time was actually spent on 



1G is 1 
17 incl 



18 the art lip 1 es themselves, but it also included the 

19 work Jhat I did in the secondary literature, and 


20 thine 


that sort. 8o that was the total, not 


21 just articles, but all the work that 1 did. There 

22 was work beyond the primary published literature. 

23 Q. And can you tell as you were 

24 reading those -- you didn't keep a cheat sheet as 

25 to whether these scientists were from medical 
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1 schools, universities, the tobacco companies? 


104 



A. I didn't keep such a sheet. 

q. Do you know - - 

A. If you're interested you can look at the 

articles and identify as to what institutions the 
people came from. 

Q . Is there a list that is not in your 

handv*ri.t ing that is worse than my handwriting that 
I coif#! Actually read? Is there a typed liBt? 

A. LTTfe^ erything is in -- you have the best 

avai labl e. I did everything by hand. And if you 
don'tjWP^re better copies, you can ask Mark Edell 
for riginals , 

2 pHifi He still has the originals? 

piptse still has the originals. He took them 
to halp^ijopies and to have his staff type them up, 
and te multiple requests he never returned 

them/ \ 

He has original handwritten notes? 
A. has ori 9^ na ' 1 - handwritten notes. He was 

going to have his staff type them up, because, as 
you point out, I've got one of the world's bad 


to hi 


them 


handwriting 


And mine is worse 


- and I was going to help him with any 
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words he had difficulty deciphering, but he never 
returned those to us. So I am now without my 
originals and have been for the last ten, eleven 


years 


Let me -- well, what did 1 mark? 6 


was the notice? is 7 the accurate version of your 
report in the Scott case? 

X. (Plaintiff's Exhibit 7, report in 

Scottf case, marked for identification, this date.) 


■j 


Ib No. 7 an accurate version of 
your :#^p|>rt in the Scott case? 

A. ^^feoking at it quickly, it seems to be. 
Hfcft Did you prepare that report? 



No, I did not. 

(PI Do you know who prepared it? 

not certain. It was someone at the 

ii* 

Hhrdy firm. And whether it was David 


Shookil™H$trdy firm. And whether it wsb David 
Woods, whether it was Billy Randalls, whether it 


was someone else, I don’t know precisely who did 



q. Shooke, Hardy is the law firm for 

which defendant in this case? 

A, I don’t know. 


In any event, you did not prepare 


that report? 
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1 A. 


That's correct. 


106 


Q. This will be number 8. 

(Plaintiff's Exhibit 8, Defendants' 
Joint Expert Reports Index Volume 4, marked for 
identification, this date.) 

Q. Now, Exhibit 8, I'll represent to 


you, is provided by your counsel, somebody 



8 assoc 


d with your counsel, and I'd like you to 
take ;f a 3^>ok at it and can you tell me what 




r y 


10 ExhilPEi-s^ iB made up of. 

x 

11 A. ^ The first article is by Dr. Churchill, 

» r ii 

12 19 4 8 ,-._which is a very important special article he 

13 ^wT'ote, reviewing the state of understanding of 

14 Wnc^of the lung as of 1948 , and that's, I 

# pwf 

15 thought,’ an important and useful article. 

16 There is an article by Luvin, 

3 7 Bulliteih and Gerhart, from Journal of American 
IB Medisociation in 1950, which Is an important 


19 etudim^ct was one of the early retrospective 

20 studies(\;;r - there were several of them published 

21 that year, as I mentioned this morning -- but one 

22 of the earlier retrospective studies linking 

23 cigarette smoking with primary carcinoma of the 

24 lung. 

There is Tobacco smoking as an 


25 


I lli m illl I H II HIM Wl II m BW WWWWM——HWWWBWWi——WWWWWI 
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1 Etiological Factor in Disease, Cancer, published 

2 in -- it'e hard to read these - - from Cancer 

3 Research. I'd actually have to reread the article 

4 to explain why it is listed in here, but it's 

5 it looks as, you know, one of the studies from the 

6 early 50's that helped provide evidence linking 

7 the two, but I’d have to read that article. 

B There is an important paper from 

9 winder, graham and Korniger, Experimental 
L0 Prnd i itaa i&id n of Carcinoma and Cigarette Tar that 
11 revie#esif€he evidence to date in terms of the skin 


12 painting ; experiments 


- ' V' 

13 ■ .< L JLJ Let's see, what's next? There 1 b 

14 ^yjothpr article by Dr. Barr, Carcinogenic Activity 


15 of cm 


16 and Ri 


itte Smoke condensate, Effective Trauma 
:e Radiation. 


17 These articles, did you select 

18 these out to be provided? 


19 A. 


20 that 



ese are all articles that I have read and 
ve used. Some of them I am extremely 


21 familiar with; others that I am -- others I 

22 haven’t reread quite as recently. 

23 Q. You're welcome to go through them 

24 all, but you'll see as get further in, as then 

25 your handwritten copies of notes, the original of 
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1 which Mr. Edell has kept, and you've got some 


2 other articles back towards the back, and my 


3 question is, did you select these for any 


4 particular reason, the articles, at least? 


5 A. 


I did not select the articles. X presented 


6 the concept and ideas. I mentioned the articles 


7 and I think that the articles themselves were 


8 sel ectesdislas examples illustrating the points that 


9 I wae^ma^ing. 


Do you know if the attorneys 


13 selecf||Fthose articles to include with your 
12 report, qr did you have input into it? 


[Well, I had input into it, because I saw 


rjiaorts and I saw the citations and I saw 


15 if t 


16 you 


17 send 



eport — if they reported something to 
ame from work that X did and they would 


o me and X would review it, but I did not 


18 physically prepare the reports. Or when it came 


19 to d< 


which of these skin painting articles or 


20 retr ^af^ tlve studies or prospective studies, or 

21 whatever it may be should be included, if they 

22 were acceptable to me I approved the statement, 
2.3 but i did not say you study a or study b. They 
24 had some idea of the sense that X considered 


25 things important just from conversations that we 
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had, but the actual composition of the report was 
done from the law office. 

Q. Did you provide editorial comment 

on the report? 

A. When reports would be sent to me, I would 

read them, and in some cases -- as you yourself 
are pointing out, there are a lot of cases and 


8 it’s 



to get them confused with each other and 



you' lie d^>ing this all the time. I'm just involved 


ccasional case, and it’s even more 
for me. So if you're looking at the 
that you mentioned, Scott, Blankenship, and 
rson from this year, in some instances I 
ead the report and approve it and in other 

15 instances I do remember having minor changes to 

16 suggesTfe^ I cannot tell you which report I 

17 appre^'S'dl without suggesting changes and which ones 

18 1 di d^hai re the changes to. 

19 So, Exhibit 7, the report in this 

20 part^i^r case that has been submitted on behalf 
f the tobacco defendants, you couldn't tell us, 
b you Bit here today, whether or not you provided 
ditorial input into that report? 

Well, I approved it and that itself is 
ditorial input. Whether I suggested any changes 


I 
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1 A . 


Correct. 


And the retrial or hearing on 


3 retrial? 


4 A . 


I don’t know anything about that. I gave 


5 one deposition. That was part of the retrial of 

6 the Chipellone case. And that's all I know about 


7 it 


9 the 


10 A. 


12 actii 





15 test! 


i*|. And you testified in deposition in 

S^tssippi AG action? 

Correct. I believe that's correct. 

And you testified in the Oregon 
III was that a private case or AG case? 

||he Oregon was a private smoker case and 
s ; not a deposition. That was a court 
ny. Mississippi, as you know, was a 


16 deposjLtelon. Those cases were settled. 

17 L 0. Did you have input into the 


pwmywnwl^ 

17 L 0. Did you have 

18 setof the AG cases? 


19 a . 


21 A. 


iid I have input? 


Yes. Were you consulted? 


No, not at all. 


The Washington case was an AG 


23 action? 

24 A. l 


Correct 


That was a deposition or did 
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1 that 


112 


2 A . 


That was a deposition, and ae all the AG 


3 cases, as you know, with I guess the exception of 

4 Minnesota, that was settled. 



6 A. 


e a . 


Sato 
10 and, 



Q. Were you consulted for Minnesota? 

I did not testify in the Minnesota case. 

Q. Were you consulted on that case? 

^ was approached about it. There was talk 
E^pint that I might be asked to testify, 
ii|£act, l was not asked to testify. 

$0. Have you ever turned down a request 


12 by the rpbacco companies to be a consultant? 


13 A . 



16 but 

17 work 



Yps, I have. 

Q. What case? 

^11 , I don't know the names of the cases, 
pfVe turned down, if I have been too busy to 
iJthftt time, 

Q|. Have you ever refused to consult 


29 for t he t obacco companies because of what you 

20 perceived as a conflict of interest? 

21 A. You mean as X defined it before. 


22 university? 


In any definition 


24 A. 


No. A conflict of interest in medical 


25 skills and medical science today has focused on 
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this issue of investigator bias. If you are 


working 


if you are testing a drug or a new 


instrument or piece of apparatus or equipment or 
treatment and you have a financial stake in the 
outcome, that clearly has the potential to create 
bias and influence your collection of data and 
your interpretation of data. I am not funded by 
the company, I've had no relationship with 

either te^e law firms or the tobacco industry 
excepi^li^^r these specific cases. There is no 
connqlf%l?tm at all between these cases and my main 


exce 


conn< 


work :ae a physician and medical educator and 
writer i so there is no conflict of interest as we 


university would use the term. 

When you say you're not funded by 
^companies, you are paid by the tobacco 
re'fe, aren't you? 

xj have been compensated for my time. I was 
ng you to the grants that you pointed out 
sW The tobacco companies do not support my 


tobac 


comp 


ref ei 


bef 03 



research, my writing that I’ve done in the history 
of medicine and in medical education. 

Q . Do you know how much money they 

have paid you over the years since August of 1988 
to testify in their behalf? 
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1 A 


Oh, I don't know precisely. No. 


In excess of a half a million 


3 dollars? 


4 A. 


If you are looking at the total payment 


5 from 1988 through the present, you know, over 

6 twelve years, I'd say half a million dollars would 

7 be a reasonable approximation. 


9 ve 
10 A. 


12 A. 


take r 


You testified in the case Kotler 


ae-American Tobacco Company? 
j^ iat * s correct. 
y£F. That was a trial? 

was a trial . 

mq^ Do you remember testifying in that 

ifiat at least through 1964 the A.M.A. did not 


>sition on smoking and health? 


16 A 


IB A. 



Is that still your opinion today? 
Yes, the historical record hasn't changed 


19 and 1 d agree with all of my testimony from 

20 the K.oLbe r case today. I do not view anything 

21 differently today from what X did at the time, 

22 and, you know, as I point out -- you asked -- 

23 either you or the other gentleman -- what type of 

24 preparation do I do? Well, I want to give you the 

25 fairest, most accurate answers, and I want to be 
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1 consistent. Part of my preparation is to reread 

2 my earlier depositions and court testimonies, the 

3 three testimonies that there have been, and I 

4 would concur with everything I said in Kotler. 

5 Q. So you have read Engle, Anderson, 

6 Kotler? Any other case you’ve testified in? 


7 A 


There have been three court testimonies and 


8 three^tjr <£our depositions prior to today. And as 

9 part ©"£ ray preparation for this deposition today, 


10 X did! 

I 

11 test it 


lead both the depositions and my courtroom 


l 3 today* 


1 And there’s nothing as you sit here 

ft jumps out that you -- that says, I wish 


17 A 


adnJLt 'said that, or I wish I said that 


MR. DODDS: Object to the form. 

I sit here today, I would agree with my 



18 testimony* both in the previous court cases and in 

19 the depositions. 



20 limJlyy Did you ever look from a historical 

21 perspective as to why the A.M.A. didn't take a 

22 position on smoking and health before 1964? 


23 A. 


I did not study the history of the A.M.A 


24 or its attitudes or views 


Are you a member much? 
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1 A . 


No, I’m not. 


116 


Q . Have you ever been? 

A. I was a member for one year when they gave 

me a grant. With the exception of that 
twelve-month period, I have not been a member. 

Q. Have you read any documents, seen 

any news articles that would suggest that for a 
certain period of time that tobacco had devised a 


strategy to fund the A.M.A. in order to buy their 


silem 


rr-tU 



heard 

plain 



i the smoking and health controversy? 

MR. DODDS: objection to form. 

MR, CONGROVE: Objection to form, 

ild you please repeat the question. 
(Question read.) 

answer your question, honestly, I have 
. allegation before, mainly through 
lawyers in some of these other cases who 


have raised that question, but I have not studied 
that filial have not seen any documents that would 


al lowi. 


;o draw any conclusions about that one 


way or the other. 

q. If you saw a document that was 

drafted by an attorney for the tobacco companies, 
would that interest you? 

MR. DODDS: Objection to the form. 
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A. What do you mean by would it interest me? 

q. As an historian, would it interest 

you to read a document drafted by an attorney for 
the tobacco companies that suggested there is 
evidence within the tobacco industry that they 
paid off the A.M.A. for a certain period of time? 
A. That’s a question that is based upon some 

falfi ^^ miBeB. You know, as a historian would 
you tje interested in a document? As a historian 


be interested in a document on -- for 
of Abraham Lincoln? In a general sense 


woul< 


biography of Abraham Lincoln? In a general sense, 
as anhiptorian, you're interested in history, you 


efested in documents. That’s what we do. 
also have to place — we have to walk the 



balance^ On the one hand, we need to be 
compi^lly^jrisive in the work that we do, the study 
that : do, and this was illustrated in my work by 
reading jthe entirety of the world's published 


lite| 

know| 


re. But, at the same time, you have to 


knowfeij&figd to put borders around your work, 
otherwise you're spending your whole life reading 
and writing and not making any progress, in terms 
of conceptualizing and writing things. so, for my 
purposes, I was studying the history of the 
scientific understanding of lung cancer, the 

II III 1 1 1W—WW—WWWWBH—M1>—**** 
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history of the scientific understanding of the 
health hazards of cigarette smoking, in a precise 
period, 1930 to January 1964, and that’s what I 
did. And I read secondary literature that helped 
me understand that topic better. But I did not 
feel it was necessary for me to do a history of 
the American Medical Association, a history of the 
nduetry, a history of the NIH, a history 
al Sloan-Kettering, etcetera, etcetera, 
f this project. 

Is it not relevant to your 
1 analysis the position the A.M.A. 

|at the period from *30 to *64 -- 

MR. CONGROVE; Object to form. 

— on smoking and health? 
he position of the A.M.A. is relevant and 

j 

17 that [act ually is part of my testimony, and as you 

18 polB jb^J aut a few minutes ago, the A.M.A., prior 

19 to had not taken a position on the issue. 

20 psmi. And if the A.M.A.*s position on 

21 smoking and health is relevant to your historical 

22 analysis, wouldn't it also be relevant to 

23 determine whether or not they were biased in their 

24 presentation of their views? 

25 A. Their -- actually, as we speak, I do 
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1 remember one article on the A.M.A. that I read, 

2 and that isn't part of my bibliography, and it 

3 explains that they were on the tail end to accept 

4 the clinical epidemiology as a legitimate way to 

5 draw conclusions about the causation of chronic 

6 disease. Some people at the beginning, some 

7 people are at the broad middle, some people are at 

8 the taajb&i end. And I take that at least for the 

9 moment as face value. This has to be taken in 

: "“f” ] 

10 contl^^^bf the entire world's literature, which is 

11 what f^^^tudied. 

12 L j So when I study what the scientific 

13 b annus is or what scientific attitudes are, 

14 ^^herd^Ls a period of time. You know, you will 

15 alwairs have people with different opinions. The 

16 A.M.A-:%ad one opinion. Others shared that 

17 opinidiT^ But I didn't -- it was not necessary for 

18 my d escr iption of the state of knowledge about the 

19 caus|£- ^f lung cancer to start going into personal 

20 histOir&es and biases of anyone who may have spoken 

21 on it. You know, couldn't some of those who 

22 thought there might have been a relationship been 

23 biased in some way? I did not go into the subject 

24 of bias on anyone. They had their data, they 

25 spoke, they gave their opinions, but I didn't do 


17 opinl 

18 my d| 

19 caus! 

20 hist! 


































1 inaccurate and incorrect premises, because 

2 opinions are subject to the scientific 

3 marketplace. It's not that any organization had 

4 an opinion and could influence policy. Everyone 

5 was speaking up. Their ideas were assessed by 

6 others. Borne agreed, some didn't agree. And I 

7 think that one has to understand more properly the 
e nature,^! scientific work and scientific 


e natur^^f scientific work and scientific 
9 conimi^ic^tion than is suggested by the way you're 


10 phrai 


|your Questions. 


What position did the tobacco 


12 induettry 1 espouse between '30 and '54 on the 


- '30 and '64 on the smoking and health 


ill, the first statement that I'm 


15 A. 


16 personally aware of -- and as I said earlier X am 

17 not lweito testify on history of tobacco company, 
16 their attitudes, their behavior, their responses. 


19 it’s 


20 they 



what I'm testifying on. But insofar as 
issue the frank statement and I've seen 


21 that as part of my work, I'm aware of that, that 

22 is the first statement that I've seen, it's very 

23 reasonable in my view. As I said before, it's a 

24 very reasonable statement, in the context of the 

25 scientific knowledge of the day. I'm unaware of 
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1 

2 
:i 

4 


any statement before then. On the other hand, the 
medical community was not making statements until 
the 1950 1 s either. So if there was silence of the 
issue before then, it was a broad spread silence 
because of the viewpoint that the cause was 
unknown -- and I'm speaking before 1950 -- the 
cause of lung cancer was considered unknown, 
unkno tie, and there was no evidence before 1950 

cigarette smoking with lung cancer. After 
ier reports start coming in, this 
area of very active inquiry worldwide, 
rank statement is the first statement I'm 
irom the tobacco industry. And, as I 
very consistent in the context of when 
. tten. 

At what point in time, if you can 
>pinion, if you believe it to be the 
case,^at'Vhat point in time would it have been 
inappropriate to publish the frank statement as an 
accur^Jetatement on the state of knowledge in 
that area? 



Could I see the frank statement? 
q. Did you say it? 

Could I see the frank statement? 
q . I'm sorry. Was it marked, sort 
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l of? Do you have a copy? 


123 


MR. DODDS: please note my 

objection to the form and the foundation for that 
question. 

A. I'm not certain it is possible to answer 

that question directly because it’s a question 

based on inaccurate and incorrect premises. 

K 

Historians deal with what happened, not with what 


didn’^fc happen or what might have happened. you 
couldjliisq4ally have asked me what would have 
happened if Napoleon had the B-52 Bomber. The 
fact [of tlhe matter is that this statement was 


Led in 1953 -- or, excuse me, in early 1954, 

jmy judgment it accurately reflects the 
^P|.c context of the period. And I think 
!j$out all I’m able to say about it or that 
jp^ctable and responsible historian could 


eciej 

that 


say abouj it. 

You’ve already offered the opinion, 
have tekd not, that at least by 1964 , in the 


have not, that at least by 1964 , in tne 

aftermath of the surgeon General's report, a 
controversy was over at least in the scientific 
community; is that a fair characterization? 

A. Right. Yes, it is. 

q. So if you're offering the opinion 
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1 in the Scott case, from 1964 -- sometime in 1964 


- I don't know what "the aftermath" means 


3 A . 


Okay . 


-- but a reasonable period to 


5 digest, I think you said, the '64 report, at some 

6 point in '64, if the controversy was over, as you 

7 sit back, knowing everything you know that 


8 occur 



9 stateme 


11 A. 


$ between 2930 and '64, could that 
yt still be published? 

| MR. DODDS: Object to the form. 

Pell, if you're jumping far ahead -- you 


12 knowl scientific knowledge was changing -- I would 


13 ^ sa y bhkfa certain modifications would be necessary, 

14 N^ca^ it -- my findings, as 1 pointed out, is 

15 that; ancient if ic consensus does emerge in the 

16 a£teiSa[t?h of the report, which means that the type 


17 of 


*e controversy, agreement, disagreement, 


18 let 1 g ajj l move forward together that we were 

19 disc||a«$ n 9 earlier has ended, it doesn't mean that 


20 res 


e scientists could not accept -- let me 


21 rephrase that. It doesn't mean that you did not 

22 have responsible scientists who were still 

23 sceptical of the hypothesis, but it does quiet 

24 down and so I think a statement such as "there is 

25 no agreement among the authorities regarding what 
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1 the cause is," something of that sort, would not 

2 be as accurate if you're looking post 1964. 

3 Q . And that's -- and in fairness to 

4 you, you didn't look post '64, did you? 


5 A. 


That's correct. As I've stated all along 


6 here today and in the previous depositions and 

7 testimony, my work goes through 1964, but not ’64 


fv , 

' H NS 


B onward 


10 in t) 

11 any ] 


12 asked to'at least? 


And you could not offer an opinion 
•ase on the state of medical knowledge at 
. subsequent to '64, or you’ve not been 


Jve not been asked to. 


15 A. 


17 '64? 


18 A. 


20 '64. 


21 A 




Could you? 

at do you mean could I? 

Could you offer an opinion post 


I in 


terms of 


Same issues you look at from '30 to 


No. I have not, in the same systematic way 


22 traced things forward, you know, looking at all 

23 the studies that came out. certainly my research 

24 included '64 and the response to the immediate 

25 response to the report, but if you're talking *68, 
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•72, *80, '95, 2000, no the answer to that 1b, 

quite correctly that I am not - * I couldn't -- I 
could do it in the sense of if 1 had the time and 
interest, which i don't, X could do such a study, 
but in fact I haven't done such a study and I'm 
not prepared to speak on that. 

Q, If you were asked in 1964 by the 


tobaci 


lefendants whether it would be appropriate 


to piiBlish the frank statement, is it fair to say 




that foo t;;? - - that you would not recommend they do 
so without certain revisions? 1964. 

pliKii;! mr. DODDS: objection to form. 

A. ^tyou know, this question goes outside of my 


iperMee. I'm a medical historian and I deal 
!th tPlilP! scientific ideas and their evolution in 


stud 



1 context and I deal with what I 1 ve 
Even in 1953 or '54 when this did come 


out, 'I wduld not be in a position to tell a 
toba d|o _company what is proper to say, what is 
imoroofer.to say, and I really have no claim to 


imprc^y^ to say, and I really have no claim to 
speaking on company behavior, company responses or 
public relations or what to publish. So you're 
really going into areas that I am not qualified to 


speak on and I 


You've already testified that you 
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thought that the letter waB accurate or that the 
announcement was accurate in January of 1954; 
correct ? 

A. I believe it was an accurate reflection of 

the conditions of the scientific knowledge at that 


time 


reflet 


Do you believe it's an accurate 
of the condition of the scientific 


knowledge in 1964? 


has b 


form. 



specil 
"Disti 


me see it again. 

MR. DODDS: I think that question 

"asked and answered and I object to the 


think if you're looking after the surgeon 
HI report, this would -- and I'm looking 
akly at the scientific part of this, 


: Q- 


.shed authorities point out that --" 

Sorry. Could you please just — I 


don'tfknow if they can pick you up. 

A. -¥Tk looking at the part, "Distinguished 
authorities points out that medical research of 
recent years indicates many possible causes of 
lung cancer; that there is no agreement among the 
authorities regarding what the cause is; that 
there is no proof that cigarette smoking is one Of 
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the causes; that statistics purporting to link 
cigarette smoking with the disease could apply 
with equal force to any one of many other aspect 
of modern life." 

Indeed, the validity of the 
statistics themselves is questioned by numerous 
scientists. The scientific reports, you know, I 
thinlit "4%; very accurate for January of 1954 . If 

you ire going mid 60'e forward, then we have a 

f- ?! 

decade<*4 worth of new work, we have the Surgeon 
GenejpSiLpb report, and there would be modification 


10 

deca< 

11 

Qenei 

12 

necei 

1 13 


14 j 

SSjSSSSS? 

if 

*nc, 

16 


17 

A . 

18 


19 

A . 

20 

that 

21 

real 

22 

to t 

23 

my t 

* 24 

cont 

25 

late 


ijpCR. Including the conclusions that 

erit^waS no evidence linking cigarette smoking to 


MR. DODDS: Same objection. 

A. year are you talking about? 

< 64 . 

A. f™ljell, I think that it's been my testimony 
thatL^nSlng the 5 0‘s and 6 0's -- well, there are 
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1 1964 Surgeon General's committee has the advantage 

2 of evaluating new work that did not exist in 1954; 

3 new epidemiological and statistical techniques are 

4 being created at that time, including in the 1959, 

5 late 50*8, early 60*s. So there’s more to draw 

6 upon and we have the Surgeon General's report that 

7 drew conclusions about causality. But it's also 
6 impCr^%jit to recognize that science has a value 


9 jud 
30 evi 


11 and 


, and what change was not so much the 
per se as attitude towards epidemiology 
istics; the issue of statistical proof 


12 vereue experimental proof . Experimental proof had 

13 beenjhfe gold standard accounting for essentially 

advance in medicine for the previous 500 


yeai 


ind there were responsible medical 


16 scits who even after the surgeon General's 

17 replrrtHdid continue to feel the case was not 

18 proven because of the lack of the experimental 

19 evij|£p||e. Bo that qualification has to be put in 

20 the^ aL ^e well: That there could be disagreement 

21 with the surgeon General's report and that this 

22 could be found among responsible scientists for 

23 the reasons that I give. 

24 q . As part of your testimony in this 

25 case, you're testifying as to the state of the 
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1 medical ecientific knowledge on smoking now; 

2 correct? 


130 



3 A 


Correct. 


You 1 re not prepared to and are not 


5 offering an opinion on the public awareness of 

6 that issue? 


7 A. 


That is correct. 


Or the awareness of a particular 


9 perc#?itage of the population, whether it be women, 

r 

10 Children? 


11 A. 


kat is correct. 


You never did any analysis to 


13 determ|fnte, for example, what percentage of the 

14 Icj&ii pulatton was aware of the Surgeon General's 


at is correct. 


16 A. 



Do you recall reviewing the Surgeon 


18 General^ls report when you were a youth? 


19 A. 


21 A. 


'i. did not read it at that time. 

Were you aware that it came out? 

I was aware it came out. X told my old man 


22 not to smoke. 


Pardon me? 


24 A. X was telling my old man not to smoke. X 

25 said, if you choose to smoke, you know, it's at 
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your own risk. 

Q. And do you know if the scientific 

community -- the scientific community would 
include the tobacco defendants, would it not, 
their scientists? 

A. Sure. The tobacco scientists were 

responsible members of the overall scientific 


conmU 



?! ID wouli 
I 11 in si 


be tw< 


a 14 




tv. of course. 

Did you read any articles that 
Hugest that the tobacco scientists came out 
ert of the theory that there was a link 
^Smoking and certain diseases? 

W^ll, we know that they did. 

Q. When? 

^.1 you have to do is read the published 


literature. 


When? 


J 21 


A. E V en 50’s, some of articles that 

provided:evidence that tightened the link between 
ciga ratts smoking and lung cancer were performed 


clqa^&tte smoking and lung cancer were performed 
either by scientists employed by tobacco companies 
or by scientists who had received research grants 
from tobacco companies. 


Any in particular that stick out in 


your mind? 
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1 A. There are, and this is where I reviewed 

2 these things always before depositions and it 

3 still filters out of my mind, but X believe that, 

4 for example, that one of the important studies 

5 showing that chemical smoke contained benzpyrene, 

6 a known carcinogen was performed by Bentley who 

7 was a scientist at the American Tobacco Company. 

0 That Report, as I recall, was published in 195B. 

9 There*was at least one skin painting experiment 

p". 

yperformed either by a tobacco scientist 
te who was -- whose research was funded by 
1 believe that was a study by Bock, but 
lot swear to that right now. 

Q \ By who? 

o-c-k. There were studies pointing out 
are just samples, but there were a 
studies that had results that were 

18 harmluT"’^o the tobacco industry that were 

19 performed and published either by tobacco company 

20 scie^tjtjj:s or by scientists who received funding 

21 support from the tobacco industry. 

22 Q. Did you ever read any published 

23 articles by Alan Rochman of Reynolds Tobacco? 

24 A. It's possible that I did. X read, you 

25 know, over a thousand articles. X am not 
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remembering that name as we speak. It’s not a 
name that has come up In conversation in any of 
the handful of depositions or cases I've been 


involved with. 


As a historian reviewing the status 


of the scientific or medical knowledge of smoking 
and health and disease from ’30 to '64, would it 
internet you to review internal company documents 


that #buld suggest that published papers by their 


scieni 


parts■ 



* IE 14 



a s sum 



t were being edited by lawyers? 

MR. DODDS: Objection to form. 

.1, that's a compound question with many 
.t, and also some erroneous assumptions 


First tell me the erroneous 


1, first of all, would I be interested? 




You know 7 | as I said before -- 

That's a question. 

A. [j- -j in a general way, you know, you're 
interested in everything, but if we are talking 
unpublished research, it's not something that 
is -- you know, affects the world's scientific 
understanding,' and of course we have to keep in 
mind the context, that this is one of the most 
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1 intensely debated medical issues of all times and 

2 we have intense, and intensive scientific efforts 

3 throughout this country and throughout other 

4 countries investigating this. This is not just 

5 the tobacco companies that are determining the 

6 knowledge. 

7 So, number one, if I am to get an 
« 

8 assic^njnent done as a historian, I have to have my 

9 bordile, and if the topic is the existing state of 

10 know^^, then that's what I have to look at. 

11 And lygivjjhot interested, from that perspective, in 

12 unpufciPiillfied results from any 1 aboratory, 

13 Dr. & laboratory. Dr. winder's laboratory, 

14 y fill mm iJmffci Horn's laboratory. There's an enormouB 
P^$aour^%«s€ unpublished data that is a part of the 

16 work l|fjP%ll science and none of that was of 

17 conc ur t o me from any laboratory. To understand 
3 8 the r^eH'l^al marketplace I needed to know the 

3.9 medidffif^tarketplace, and that was the published 

20 1 lte ^^^ re and that's what I did and that 1 b what I 

21 did comprehensively. 

22 And there is assumptions, if they 

23 had suppressed research and so forth. I'm not 

24 advocating supressing research. Please don't let 

25 me misstate myself. But I would say two things in 
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response to your question: if there was research 

suppressed, number one, you have to have evidence 
to support that. And I am personally unaware -- I 
haven't examined company behavior, company 


documents 


I have no personal evidence of 


suppression of research. 

Secondly, in the context of that 


quesi 


>n . one must remember that there are lots of 


legitimate scientific reasons not to publish 

f ~ 

workiJUxi is an inaccurate view of science. And 


part task as a teacher and a medical 

hist#^ is to point out how science works. To 
thinll^ffflit every piece of data gets published is 


thinx ffilit every piece of data gets published is 
JUnco rxe ct and it would be wrong. All the time you 
i mlnary results that don't pan out. 
SometlifPf^fe you do experiments because you want to 


dupliicat.e someone else, just to make sure you 
belilve^t, but not to publish again because it 1 b 
beenf^^.i8hed fifteen times, and it would have 
not h a^e]changed the status of knowledge at all. 
There are many legitimate reasons not to publish 
your unpublished effort. 

So I have no information A) that 
they suppressed information. I cannot comment 
speak with you on company behavior. As I say, we 
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have to remember that there are lots of legitimate 
reasons that people don't publish information they 
have. And it would have made a difference only if 
the scientific community had come up with 
something totally -- excuse me, only if the 
tobacco scientists had come up with something 
totally extraordinary that the rest of the world's 
sciehl^ific community did not have; If they had 
prodded' cancer human beings in their own 
labofatTbjties and didn't release that data. So, it 
woul even if suppressed, it wouldn't have 

chan :he understanding, unless it was huge and 


And your answer would be the same 
iterial was published research, that is, 
the world community of published 
if it was edited by lawyers? 

MR. DODDS: Objection to form and 

.on. 

did not follow that question. could you 
please repeat that. 

Q. Your answer was based upon the 

assumption that my question assumed that we were 
talking about'unpublished literature. I want to 
take it a step further 
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1 A 


Okay. 


-- and say that scientists within a 


3 tobacco company published literature that's out 

4 there in the medical journals, scientific 

5 journals, and it's edited by lawyers to review -- 

6 who review it and say we don't want this in her, 

7 let's take that out, would that interest you at 
B all as a historian in reviewing the material 


9 you 
10 you 


reviewed and arrived at the conclusions 

3s 

^rived at? 

,3 MR. DODDS: objection to form. 


12 A. 1, as I said before, for purposes of my 

13 testilramf I'm interested in the published 

MM 

14 ^material. I'm not interested in all the steps. 


1 # ffreu • iprti^|king questions that don't pertain to what 

16 my tJUJSttiony is about; that the various internal 

17 Btep^y^ how scientists derive ideas and all the 

18 internal to and forth, and is this idea right, is 


19 this 



sa wrong? 


You know, if one wishes to 


21 understand the medical marketplace of ideas, your 

22 starting point is the published literature and not 

23 the various steps that it took to get to that 

24 point. And I *m not saying that that's an 

25 uninteresting question, but I'm saying it's 
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different and it's a different set of issues and 
I'm not going to speak on issues that I didn't 
study or that I'm not prepared to comment on. 

Q. I'm talking now about a published, 

in the mainstream, you can go down to the Library 
of Congress and you look in 1962 and see an 
article that Rochman wrote on carcinogens and 
tobacco smoke. 


Uh-hum, 


And he writes in internal documents 


aE^^glbys, of course we didn't mention the three 
c^^|iogens because of their cancer promoting 
aofe|HHity. That was removed from the final 
manuscript. It wasn't mentioned in the article, 
that interest you as a historian? 
tpltit MR. DODDS: Objection to form. 

AptfL-* Well, you know your question is, again, 
miTST^ading, and I'm going to point this out every 


time you do this. First of all, I read - - 
; I j Q. As you have in seven depositions 


and three trials. 

A. No, there have not been seven depositions. 

This is -- there have been four deposition's. 

There have been a total of seven episodes over 
thirteen years now. So we should keep our facts 
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1 straight. 
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But first of all, the marketplace 
of ideas begins with what is out there. Now I 
don't know what happened at the company. As I've 
said. I've had no -- no exposure or scrutiny of 
internal company documents at all. So I don’t 
know if that happened or not. But it's also not 
cleajN<t.hat it would have made a difference even if 


it diPtf happen, because other people were 
iden t|. J £^^ .na the same results. And if it did 
happen^ . as an historian, would need more than 
one after document. You can't make 

accur^l^ statements in history without 
SriloSa'fcion and validation. Now I just published 


bocps "'las t November. 1 looked literally at 
mi 11 Itfil#! of documents, and documents were helpful, 
but -- but sometimes you see something in 

one that was contradicted in another, and you 

have this in the context and get 

veri^^tion. To draw large conclusions from one 
snippet of one internal company document is not a 
justifiable approach to any responsible historian. 

So, if they -- if they did. I'm not 
saying that 1 1 approved that, but before we say 
they did, I'd like to see a lot of evidence that 
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it indeed happened, more than one snippet of a one 
communication in a company that has millions and 
millions of documents. And also if you're trying 
to assess did this make a difference? It may not 
have made a difference even, if you didn't like 
the act. You would have to know what was 
sUp pa seseed, if it was suppressed at all. And if 
that pp already known to the scientific community, 
y tppb& jfiow -- you know it's very possible they said, 
yt^ydpn * t have to publish this because this is 


already known. 


J Q- 


l Q. As part of your review, did you 

1 

at what was known at any particular time in 

1 of the carcinogens in tobacco smoke? 

| 

* That was part of the study, yes, the 
Seal constituents. 

|Q. So would you be prepared to offer 

P 

einion that in 1953, there were 39 known 


cpipcpnogens in tobacco smoke, in 1956 there were 
56 -- I'm just throwing the numbers out. 

A. You are just throwing the numbers out. Tl 
first carcinogen was identified in 19-- I would i 
have to check the year, but mid 50’s, the I 
benzpyrene, and later others were identified anJ 
these are part and parcel of the Surgeon OeneraM 
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1 report. 


If you're asking what has changed 


3 from 1954 to 1964, one of the things that has 

4 changed is the successful identification in 

5 cigarette smoke of a number of carcinogens, the 

6 most important of which was benzpyrene. So that 

7 did^change and it added to the coherence, ae the 

8 Sur|s^oh General called it, the biological 

9 plalis^lilil ity of this tobacco hypothesis, though it 


10 was --Jthese were also present in very low 


11 co 


12 be 




16 thi 


17 id 


18 A, 


20 be 





^rations. So what it meant to have 
|ene or other chemical carcinogens in 
Ingly low levels, exceedingly low 
^rations, that wasn't clear either. 
iQ . How many years before -- I don't 

^ou put a year on it, mid 50's, that it was 
Eied in tobacco smoke? 

* I * m sorry? 

: Q . Did you say the mid 50's, 

Irene was identified in tobacco smoke? 


21 A. My recollection that the first 

22 identification of benzpyrene in tobacco smoke was 

23 done by Dr. Cooper, who published in 1953. That’s 


24 my recollection 


Do you know when Philip Morris, 
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Reynolds, Brown & Williamson, American Tobacco, 
Ligette, any of the companies, had that same 
information? 

A. Well, that information is immediately 

available when it's published. So they had it at 
the same time that the rest of the world’s 
scientific community had it. 

^ Q. As a historian, would interest you 

to klbw if they knew it before 1954, 1953? 


r ^ 


eciei 


MR. DODDS: objection to form, 

i a historian speaking to the state of 
c medical knowledge, the fact is that the 


firef successful identification occurred in 1953, 
*a|id that's what's mattered. And it would not have 
^:tt4iAi| if anyone in any laboratory that had 
circwSfiNNantial evidence or partial evidence or 
evengmSjfe detailed evidence proving this and for 


even 


| 24 


whatever, reason hadn't published. It wouldn't 


it w^lTan't have affected the opinions that I'm 
pres^n^i^ig, in terms of the stated knowledge. 

Q. so as a historian, if 

hypothetically you assume that all of the tobacco 
companies knew five years previous to 1953 that 
there were certain carcinogens in tobacco smoke 
but didn't disclose that to the public, that won't 
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1 matter to you? 

2 MR, DODDS: Objection to form. 


143 



3 A 


You know, there is so many incorrect 


4 assumptions in your question. 

5 Q. You haven't look at any internal 

6 document, so you don't know they're incorrect; 


7 correct? 


e a. 


12 at a 



37 it 



Eyen - - 

Q. Are they incorrect because -- 

MR. DODDS: Could he answer? 

Tell me why they're incorrect, one 
H^e, the assumptions. 

^ MR. DODDS: I object. You’re 

flp to allow the witness to answer your prior 
If you are withdrawing that question -- 
MR. MAISTROS: I'm not withdrawing 


Tell me the incorrect assumptions 



19 pli!^ MR. DODDS: Be polite and allow him 

20 to answer your question. 

21 A. First of all, the knowledge was available 

22 in 1953 to everyone. so the world's scientific 

23 community was aware of that benzpyrene had been 

24 demonstrated in cigarette smoke with Dr. cooper's 

25 publication in 1953. This was a very important 
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issue because scientists had been, trying for a 
while to do that. And there was a major negative 
studies in 1952, only a year before, and Cooper 
succeeded mainly because he had new techniques and 
new apparatus that he used. so this was a 
breakthrough. This is available to anyone. 

Now, one has to understand how 
works . And part of the process of 
in all fields, not just smoking and 
fcjmt all fields, is confirmation and 
on. And particularly when someone for 
time has positive results, as Cooper 
a number of noted scientists in the 
few years had tried to identify 
e and had been unsuccessful, the first 
the scientific community will ask and did 
s this real or is there something fluky 
about^lTdy Dr, Cooper did his work, which means 
that Fpftf repeat and confirm the results, and that 
is pr ^ ¥ e 1 y What was done. There were 
approximately, oh, I don't remember the exact 
number, but, you know, maybe ten or fifteen 
confirmations of that work in the next few years, 
one of which was done by a tobacco company 
scientist. And by confirming that this indeed was 
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real and you could do it, that was an important 
contribution that was made by these others. They 
weren’t original discoverers, but they showed that 
this was real, and this particular tobacco company 
scientist a few years later was one of those who 
helped demonstrate it was real. But this 
knowledge is out there for everyone to see. 


Then 


10 suppression, it's out there for 


ever#bne to see. And confirmation and 


repl: 
good 


on, as I say, is an important part of 



nee . 


And I go back to my question. And 


I'll fr|spjiraee it. You can forget my last 
^a^estXpn\ ±f you would like. Would it be relevant 


y^ifiiS^ a historian in arriving at your 
concflifrfbns in this case if you could be presented 
with f f togA iments showing that three to five years 
priol^ to\ 1953 the tobacco companies had knowledge 
of t^'eristence of those very chemicals in 


with 


tobai 


...smoke? 


MR. DODDS: Object to the form and 


to the lack of foundation. 

A. You're asking questions that are compound, 

and, again, go beyond my area. Number one, as 
I've said before, I don't have any information on 
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1 company behavior. Number two, we know what did 

2 happen in the published scientific community, and 

3 that's what I 've reported on. Number three, one 

A can assume anything one wishes: Well, they had 

E> evidence that it was suppressed. I think if one 

6 is going to make charged allegations of that sort, 

7 then the burden -- in any historical subject, 

8 lots hsf historical fields are charged, and you 


9 need Evidence to support that, and good, hard. 


10 relii 


11 For 


12 sayii 

13 forge 


16 of ii 


17 othe 



y evidence, not one snippet of one letter. 
|bne knows, there could be another letter 
you wanted to suppress it, terrible idea, 
rL, forget you even suggested it. 

So you need rigorous critical 
ifit and then you also have to ask the issue 
iVe made a difference at a time that many 
kpple were publishing the same results even 


18 if a ! another scientist had information. And, as I 


19 said fiber pre, there are legitimate reasons not to 


2 0 pub 1 is) 


So there are a lot of 


22 qualifications to this answer and the whole 

23 subject does go beyond what I’m testifying, but 

24 there are a lot of qualifications that come out 

25 from the way you phrased that question. 
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1 


Why was it significant that 


147 


2 scientists discover the existence of benzopyrene 

3 in tobacco smoke in 1953? 


4 A . 


Why was it significant? In terms of 


5 developing the argument that cigarette smoking 

6 causes lung cancer. 

7 Q. When did the scientific and medical 

8 community know there was a link between 


9 benzpyrene and any cancer? 


10 A. 


11 an e 


12 that 


13 if w« 



17 A. 


19 peri< 


20 A . 


^Tj’h e link between benzpyrene and cancer was 
||ab|.ished link, and I don't know offhand when 
first described, but, suffice it to say, 
examining the state of knowledge in the 

£ ; benzpyrene was a, not only a known 

bn, but a known potent carcinogen. so -- 
An animal or human carcinogen? 
rf^Both, as I recall. 

Could you put an earliest time 


fn it when you were -- 

i^m sorry, X don't know, and I don't want 


21 to giiess in proceedings that are as important as 

22 these. But it was a known carcinogen. 

23 So, discovering benzpyrene in 

24 cigarette smoke was notable in terms of developing 

25 experimental and laboratory evidence to give some 
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1 biological plausibility to the statistics. So 

2 that was an important observation. The fact that 

3 good scientists had unsuccessfully tried made the 

4 1953 publication even more notable. And, of 

5 course, the next step was to confirm this and 

6 replicate it and make sure that was a real finding 

7 and not a fallacious finding in any way, and that 

8 was d^^over the next several years by many 

9 scientists, as I said, including one who is at 


10 a - - 


11 did 


was a tobacco scientist, but many others 
well. And that was an important link. 



12 though' I have also stated, low concentrations, 

13 so thja^4*9 nif icance of benzpyrene -- they were 


pec4^ng it in high concentrations and in fact it 


>w concentrations. So there was not 
: as to what that finding meant? there was 
>ate about it. 

| is it fair to say that at least ten 

.or to 1953 that it waB fairly well 


15 was 


16 agree 

17 still! 





19 year 

20 esta 



ed there was a link between benzopyrene 


21 and cancer? 


22 A. There was a link between benzpyrene and 

23 cancer that predated 1953, but, as 1 Baid before, 

24 I have not studied the history of benzpyrene and X 

25 do not believe it would be appropriate for me to 
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guess or to speculate in proceedings such as this 
that are as important and significant as they are. 

Q. In reviewing the literature from 

1930 to 1964, are you comfortable or prepared to 
offer an opinion on what specific chemicals were 
known carcinogens at any given time? 

A. At any given time? No, I'm not. 

Can we take a break. 

A. W If you wish. 

; ? THE V1DEOGRAPHER: Off the 

(Time noted; 2:59 p.m.) 

(Brief recess.}. 

THE VIDEOQRAPHER: We're back on at 

1511 . 

Doctor, do you presently treat 
in the course of your practice? 

I dO. 

Do you treat cancer patients? 

A. jqc^caBional ly. 

Q . Do you consider yourself a cancer 

specialist? 

A. No, I don’t. 

Q. ' And you're board certified in 

internal medicine? 
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1 A . 


3 A 


Internal medicine, that's correct. 

Q. Is that still true today? 

That's correct. I'm an internist. 

Q. I want to make sure I'm clear on 


5 the conclusion you arrived at, at least with 

6 respect to the state of the -- and there's been 

7 different words used, so maybe you should tell me 


8 your ; < 


iluBion. if I'm the defendant and I'm 


9 askingyou to express an opinion on the state of 
10 whethsilssjt be medical or scientific knowledge in 


11 1964 


12 and 


:erning the association between smoking 
:h, put it in your own words as to what 


13 your fconclusion would be in this case. 

14 fof rj Wconclusion is that the controversy over 

1# Ab^lonship between cigarette smoking and 

16 healt^^^l>ntinued through the appearance of the 

17 firei^Srgeon General's report of January of that 


18 year; abtf that the large-scale scientific 

19 controversy that we've been discussing resolved in 


20 the 


rmath of that 


And could you put a time-frame, a 


22 border on the aftermath. 


23 A. 


I have not studied that in a significant 


24 way, in the thorough way that I did before, as we 

25 talked about before. I didn't, you know, study in 
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that fine detail going forward. We do know 
that -- and I did learn this from my secondary 
reading. A> that the Surgeon General’s report did 
lead to the warnings on cigarette packages? number 
two, we know - - and I know this from my secondary 
reading -- that the clinical epidemiology gained 
maturity with this report, and you find the first 
deparitmepts of clinical epidemiology being -- and 
teachings in the mid 50 1 b. 

We do know that, from secondary 
hat I've done, that the controversy 
own, but I also know, we also know, that 
onsible scientists who insisted upon 





^eiital verification after -- you know, 

— before January of *64 -- continued 
on that afterwards in their own 
jual deliberations, so that it would be 
important to state that there was room for 
respo^sll>le scientists to disagree even though the 
contf|^|8y as we've talked about quieted down 
fairly quickly after the report. 

Q. Another way of phrasing it, would 

it be fair to say that at least in the aftermath 
of the '64 report the majority of reliable 
scientific evidence established a relationship 


J 
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between smoking and lung cancer? 

A. 1 would phrase it a little bit differently, 

but we're, I think, on the same wavelength here 
that there was an enormous amount of scientific 
literature that was assembled by the Surgeon 
General's report, a new intellectual contribution 
was made, and in the minds of most scientists, 
this ^sufficient to establish not only the link 


between cigarette smoking and lung cancer, but 

r: 

actuallJlViJ more important, the validity and 


rel ia| 
and ak 


ity of clinical epidemiology as a science 
bething offering methods that could be 


applilf'co other conditions besides lung cancer, 

swi 

ymd t^y^s happens afterwards. 

And 1 think that * s on accurate 
descr^i^ion, but, as X also stated, and as you 


were enough to mention now, scientists are 

bright”“p^ople, they're independent people, and the 
conse^^s is often wrong, historians know this, 


and fhi qr^ was room for responsible disagreement 
even though the majority viewpoint had switched. 
If someone didn't accept the majority view point, 
they -- you can find that contrary view among 
respectable scientists. 

Q. And I want to make sure I 

IBIHWWaSBM—waitwWM— 
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1 understand. You've used "relationship" on some 

2 occasions, you've used "link" on other occasions. 

3 If called to testify in this case, exactly what 

4 phraseology are you going to use to show the 

5 association between smoking and disease? Is it 

6 "relationship," "link," "causation"? Are they 

7 all the same in your mind? 


8 A 


|m not quibbling over words, though 


S» that a^so a time dependent question. Because if 



Iking me that, you know, question about an 
leriod, it might be important to analyze 


10 you' 

11 earl 


12 the word]more carefully. But if you're talking 


|.964 , the first Surgeon General's report, 
e conclusion of the report, which is 


15 accepted;clearly by the body of the scientific 


16 commui 


, was that cigarette smoking was a major 


17 caueff^tJf^i lung cancer, and that the word "cause" 

18 was uBedi And if I've used "link" or other words. 


19 ther touh o meaning to it in the context of the 

20 Sura to^ lenaral 1 6 report. It proved a causal 

21 relationship or a cause. The more important point 

22 is that, as I said, is that a minority view with 

23 responsible scientists in it did continue after 

24 the report. Not everyone bought into the new 

25 paradigm, even though the majority by that time 
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2 Q. And is it your opinion that it’s 

3 the retrospective studies which served as the 

4 primary basis for those conclusions? 

5 A. Oh, that's totally incorrect. 

6 Q. What is it? 

7 A. it was - - the retrospective studies were 

8 among the weaker links. The retrospective studies 


:hat were done in later years, that 
l a statistical relationship. The 
;tive -- .much more important were the 


3 

the : 

4 

prim. 

5 

A. 

6 


7 

A . 

8 

amon< 

9 

of 1 

10 

stud 

11 

sugg' 

12 

retr 

13 

pros; 

14 

M re 

it 

mnt 

16 

1964 

17 

thre 


it Fl®bnt$g8i3@^d. *54 was the first two reportB. But by 

16 1964 Surgeon General cited seven reports, 

17 which were published after I96 0 . And, in 

18 addifeToiiv all but one of the earlier prospective 

19 stud^Wi had been continued. So as you continued 

20 to mp^ltjor events over time, put more patients 

21 into it and see that statistical associations grew 

22 stronger rather than weaker and that these 

23 differences bare out, then the earlier studies 

24 assumed greater significance, and of course the 

25 development of clinical epidemiology and the 
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1 mathematical tools. But putting all of this 

2 together: The prospective study and the new 
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3 mathematical tools that were invented to analyze 

4 the data, make sense of the data, that was much 
*5 more important than the retrospective studies. 

6 Q. As you sit here today, do you know 

7 what carcinogens are in tobacco smoke? 


b a . 


fo, 1 don ' t . 


r~ '«;• 


10 14 h 

11 disc 


12 A . 


. As part of your review of the 12 to 

ed articles, did you read articles that 



d carcinogens? 

ell, certainly that -- yes, and that 


IS Jtocane a topic of interest, particularly after 
14f^fenzArene was identified. And then the most 


15 important document, in my judgment, is the Surgeon 

16 Oener a-L' e report itself, which reviews this 

17 1 itei'a’trdre, and points out, you know, the various 

18 known carcinogens that had been identified in 


19 cig< 


ie smoke . 


In the course of reviewing the 


21 literature from 1930 to 1964, did you see 

22 literature which pointed out, separate and apart 

23 from tobacco smoke, there were certain known 

24 carcinogens out there in the world? 

25 A. I'm not sure I understand that question. 
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I want to get away from tobacco 


smoke for a moment 


Right 


In the >30 to *64 time period, was 


there a body of scientific knowledge out there 
concerning the known carcinogens? 

A. Yes. There were known carcinogens, and 

concern about carcinogens came from various 
sources: Chemical constituents, chemical causes, 

and a|g||Jy|lly this goes back to 18th, 19th century, 
with cancer in chimney sweeps, you know, 

being^^ated to environmental exposures, 
occujil^l^ilnal exposures. So there's a long history 


and this becomes more worrisome, and in 
you’ve got a general concern about 
i and environment. Remember, Rachel 


and i 
with 


bein< 


polli 


Carsc^f^k^ites her classic book, "Silent Spring," 
and tfKat^gives rise to the environmental movement j 


you've'gpt lots of concerns in the aftermath of 
the atj>mlc bomb about radiation and genetic, you 
know -- the mutagenic effects and carcinogenic 
effects of radiation. So, this becomes an 
important field, in and of itself. 

Q. Was there a general consensus in 

the scientific and medical community concerning 
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1 the cause/effect relationship between carcinogens 

2 and certain cancers or tumors? 


3 A. 


ThiB was an area of interest, but it is not 


4 something that I studied as part of my work. I 

5 looked at tobacco lung cancer link. I did not 

€ look at the related but still separate subject of 
7 chemical carcinogenesis, chemical carcinogens and 

6 look iirto that. So I'm not able to give an 


8 look that. So I'm not able to give an 

9 inf or^ned^ answer on that. So it's just not 


10 somei 


that I looked at. 


Did your review include 


12 nitrdsamines? 


m not a chemist and I don't remember 


16 art i ell 


18 listi 


19 numbi 


14 FjP%ec3$^ly. I'd have to go through that 

# pm 

15 bibliography that you have a copy of and see the 

16 artlc i>a. To answer your question, I could also 

17 look HSnrthe Surgeon General’s report, because he 

18 1 the Surgeon General Committee lists a 

19 numb egs&sa& sf known carcinogens in cigarette smoking. 

20 X do lisetel remember if nitrosamines were one of that 

21 group or not. If they were, it falls into my 

22 testimony, but I don't know that without looking 

23 it up and checking. 

24 0. In terms of arriving at the 

25 conclusions you arrived at, was the focus upon the 
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l cause, association, link between smoking and lung 
2' cancer, or did you look at the specific issue of 
3 carcinogens in tobacco smoke in a link with 


4 cancer? 


6 A. 


MR. DODDS; Objection to form. 
The specific issue was the cause of lung 


7 cancer and the effects of cigarette smoke, and 


8 thal 


what I looked at. Issues of chemical 


9 carcinogens in cigarette smoke are important. 


10 becey^^Jif you can find carcinogens in the smoke, 

11 that|^||&s to the biological credibility of your 

12 hypd^ : h''s i s. So, from that perspective, it came 

13 intcf^ffilit I looked at, but I did not start doing 

l4Ss!ep a^^ l studies on chemical constituents of smoke 
jlsP^Ind carcinogens and something that might 

16 cau^Rncer of another organ and that sort of 

17 thii||d^That got outside my scope. 

18 Could a medical historian - - is it 


16 cau 

17 thi 


19 faiir to refer to you as a medical historian? Do 

20 you coneider yourself a medical historian? 


21 A. 


Yes . 


22 Q. Could somebody such as you go back, 

23 if you were -- had the time and expertise and 

24 money and look at the issue and arrive at a 

25 conclusion as to what specific carcinogens were 


A. William Roberts, Jr. & Associates (800) 743-DEPO 


http://legacy.library.ucsf.ec 



ilpdili/.industrydocuments.ucsf.edu/docs/xkhl0001 
















































may or may not be doable. It depends on the 
nature, number and quality of the documentation. 
Sometimes you can go to Cornell University School 
of Medicine and find lots and lots of document 
about the history of the school and you can go to 
University of Maryland School of Medicine and find 
it has a very spotty archive. So, I -- you know, 


I — 


re are really a number of assumptions, all 


of wltich* would have to be positively answered to 


do tl 


docu 


fort 



The number of documents and how get the 
tion was, and cross corroboration, and so 



^ | T kwlw Also, you know, there is an 

^ipli^tion in your statement that while maybe 
they^neV something that the rest of the world 
didn ’ t'^how, well, it's possible, but you would 
still/ have to prove it rigorously and not just 


Btiir™HaVe to prove it rigorously and not just 
allege ijt . You would have to -- and it would take 


more 


conf 


a snippet. You would need 
ion. 


I have seen in my whole historical 
work examples of the misuse of primary evidence. 

So, Ned Dodds could write a letter and, you know, 
suggesting Dechert, Price & Rhoades might consider 
doing this. You could take that as evidence, if 

- -— — ————M M—aaaa 
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1 you wished. Someone from Dechert, 

2 Price Sc Rhoades -- let's do this the other way 

3 around. Someone else from Dechert, Price & 

4 Rhoades might write a letter and say, "Maybe we 

5 should do this." Ned Dodds would read it and say, 

6 "I got your memo, but that's a dumb idea; I'm 

7 surprised you even thought of it; let's drop it," 
6 And tft^|i>erson might write back, "You're 

9 absol^ute^ly right; X don't know what I was smoking 
10 that kd^y and that was the stupidest idea I had." 


10 that 

11 If yi 


ire to pick and choose that first letter 


12 selectively, it could lead to erroneous 

13 .BuqqeflkibnB and implications and conclusions. So 

14 Pf&u ^ally need all the evidence in hard, rock 


15 hard ^una-s sail able evidence to make such a 


16 suggei 


17 ’ We also have to remember, putting 

IB this ^in^ icontext, that the tobacco scientists, 

19 thevtoB^chemical scientists and very good, but, 

20 you t they're not biomedical researchers, and 

21 the world's scientific community is investigating 

22 this very, very intensively, and I personally 

23 would be surprised if anyone could find evidence 

24 of notable scientific results that were 

25 unassailably established and withheld from the 


A. William Roberts, Jr. & Associates (800) 748-DEPO 



ttp://legacy.library.ucsf.edki 



\i. industrydocuments.ucsf.edu/docs/xkhl0001 


512 























scientific community would have made a difference 
if they had been released. 

Q. I'm not asking you to jump to the 

conclusion as to what the effect would have been. 
I'm asking you, as a historian, could you go back 
-- and you have to assume for the purposes of my 
question, you're getting a complete archive of the 


int e 



industry documents. But assuming you 


could do that, could you look at those as a 

•V... * 


hi e t< 
sayii 


i and write a report as you have done 
it this given point in time, this is what 


this feompany knew, based upon what I have 


reviewddl 


repo 

have 



.That is possible. Sometimes companies will 
ip| because they publish, you know, annual 
^4nd research reports and divisions will 
ip4rts. So sometimes the record-keeping 


that company would do and the reporting it do 
it wa^uidjbe do, would help you. So it is 
poten|Jj|ily doable, but I do want to emphasize 
that it is not an easy job, you need a very good 
set of records, an accurate set of records, that 
they have to be complete, you need verification, 
cross verification, and they have to be assessed 
critically, and it would be totally inappropriate 
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if any statement were taken out of context. The 
responsible historian would be very careful to put 
any statement in context and verify it before 
drawing those conclusion. if those assumptions 
are met, I believe it's a doable study. And there 
have been such studies with other industries. 

Q. Now, you say -- you don’t say; a 

yet-i^^ntified lawyer says in your report that, 
"beg^nnifig in the early - -" and it • e page 3 -- 


” beg: 


ig in the early 50's, evidence appeared 


that | ring ed a scientific concern that cigarettes 
may he Xife threatening. At no time between the 
* 0 and January 1964, when the Surgeon 
advisory committee’s report was released 
was there a consensus within the medical community 
that c|§arette smoking caused lung cancer, heart 

jS'.SV.VlV.W.Svji 

disease br other life threatening diseases.'’ le 
that|ggg|^k mean, I assume this statement still 
appl^SPiltoday since you adopted this report. It 


that mean, I assume this statement still 

applf^ll|today since you adopted this report. It 
applfiiMfto a11 three of these, lung cancer, heart 
diseases, other life threatening diseases. 

A. Let’s me just see that. 

Q. That’s what I underlined. 

MR. NEWBOLD: Just note -- is the 

question, did he write that in the report? 
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MR. MAISTROS: Well, I know he 

didn't right it because he said a lawyer wrote it. 

MR. NEWBOLD: Is the question -- is 

the question is does that appear in the report? 

MR. MAISTROS; Yeah, page 3. 

That's not the question. The question is; 

Q. That's really your statement? 


50 1 s 


you 1 
link 


s tudiee 


e ay l i 



becau? 



would concur with that. It was the early 

l 

the retrospective studies came out. Now 
to put a time dimension at this. The 
i heart disease came with the prospective 

t 

; So if you’re saying early 1950's, I'd 
cancer. Mid 1950's 

Well, that's why I broke it up 
she sentence starts with the time period 


and I want to make sure that you're saying that 
time ipi'rijod applies -- that statement applies and 
that tim^ period applies to all three of those 


diseaU 


does apply to those -- to lung cancer 


and heart disease and other life threatening 
diseases, but the statement does not make clear is 
that evidence for lung cancer was obtained earlier 
than evidence for heart disease and other life 
threatening diseases. The retrospective studies 
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published as early as 1950 raise a very serious 
question that cigarette smoking may cause lung 
cancer. The connection with heart disease and 
other diseases was an observation and finding from 
the prospective study of '54, so we need to make 
that qualification. 

Q. Okay. And earlier you testified, 

befor e^ e break, that it was a significant 
finding as to the existence of BAP in tobacco 
Bmoke|ii!!ilf think you said 53, '54? 


' Benzpyrene. 

Right. You didn't say this. I'm 
t ^^ng you this. So don't think I'm trying 
trjisk you. Is that the first carcinogenic 



comp< 



?that was identified in tobacco smoke? 
iat's correct. To ray knowledge. 

I So as far as the medical world and 


the medldal -- 


have 


stually it may have been *54. I would 
^heck the date. I would not want to be 


quoted. I think it was '53, but may have been — I 
think it could have been '54. 


down? 


Does the * 64 report pin the date 


Oh, yes, it did. But I'm just not 
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1 remembering. 


166 


3 A . 


Q- No, I know. 

But, you know, it gives all the dates, all 


4 the citations 


6 A. 


e or 1 541 


10 on yc 


11 care: 


Q- So if I found it and read it -- 

Oh, sure. 

Q. -- I could find whether it was *53 


And it's your understanding, based 
review, that that was the first 
inic compound that was identified in 


12 tobacco Smoke, BAP? 


13 A. 


15 high ? 



Ey^nzpyrene . That's my recollection. 

ly was the most significant, because it had 

ftinogenic potential. Could a different 


16 carcvhogen been identified before benzpyrene? 

17 It' e ipxrs-feible. I'd have to go to the Surgeon 

18 Generalvk report. I don't think so, but i want to 


19 be a waj^ te. I don't remember for sure. 

20 kmL&d And also, as I said, there was a 


21 problem interpreting the data because the amount 

22 -- the amount of benzpyrene was at a low level. 

23 It was not sufficient to explain the known 

24 carcinogenicity of cigarette smoke. The skin 

25 painting experiment, if benzpyrene was the 
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1 constituent, you wouldn't have had those positive 


2 results. So scientists 


and the Surgeon 


3 General was also puzzled by the low 


4 concentrations 


Are you familiar with the 


6 categorization of the different chemicals as 

7 either being cancer promoting or tumorigenic 

8 promoting or precursors? Is there a body out 

9 there that establishes standards for those terms? 


10 A 


11 indui 


13 A. 



16 is £< 

17 explj 


H^ll, you know, there is a whole chemical 
pi I'm not part of that and -- 
i! You’re not a toxicologist? 

Ho, I am really not at all. And certainly 
eirent carcinogens are being identified and 
Potential worst culprit of all, benzpyrene, 
9 only in these low doses, they don't 
„Jthe biological effect of cigarettes, it 


18 generated discussion of promoters and 

19 co-cjirciihogens, and maybe it's the interaction of 

20 the and this discussion is also part of the 

21 Surgeon General's report. I'm not a chemist 

22 myself and I've really gone as far as i can in 

23 terms of describing this. I don't work in this 

24 area, I'm not a toxicologist, and I could not 

25 start giving you all the different definitions 
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0L0 


■ i 


1 between producer and co-carcinogen and promoter 

2 and this sort of thing, but that is an area of 

3 active inquiry and there are fine scientists who 

4 could speak directly to that point. 

l> Q. Are you qualified to offer an 

6 opinion as to whether or not a substance, if it 

7 was a known carcinogen -- it wouldn't matter to 

6 the Ife-h-bic health community or, in fact, maybe the 
9 prod|ce^ of a product -- that if they knew 

10 was a known carcinogen they would do 

11 every^fe^^ng they could to remove it from the 

12 product £ They wouldn't wait, for example, to find 

13 out ifff^ijt was in the proper dosage amount? 

MR. DODDS; I'm going to object to 

of that question, 
ould you ask that again. 

. If there's a substance -- and let's 

r the purpose of my question that 
ene is a carcinogen -- okay? 
h-hum, 

Q. ->if that substance is known to 

22 exist in a product, is it fair to say that the 

23 medical and scientific community wouldn't wait to 

24 determine if it was in sufficient quantities to 

25 cause cancer, they would start to work on the 
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1 process of removing it from a product? 


169 


MR. DODDS-. I'll object to the form 
and to the scope. 

A. The medical community or the industry? 

Q. First the medical community. 

A. Now you're talking -- your question said 

medical community, and I'm not sure that the 
medical^qommunity would be Involved with product 


deve 


As a medical practitioner, would 


you bJ ^ncerned if your patients were consuming 
knownf^^cinogens ? 


ywell, I'm not an expert on carcinogens, so, 
k JM w » I want that to be clear, but speaking as 


with ^fineral knowledge as a physician and a 


his toll 


., the issue is much more complex than 


your Sliest ion allows, because there are many known 
carcinogens that the government knows about and 
tolerates, because they're at low levels, and the 


dangi 


mee at high levels, not low levels, If 


you were to eliminate all known carcinogens from 
life, we wouldn't breathe air, because it has 
oxygen, we wouldn't drink water, because if you 
drank too much water you would get sick and die, 
so that whole issue needs to be tempered by dosage 
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and by amount and what it interacts with. We all 
are exposed, with the knowledge of the government 
and FDA and organizations, to substances that have 
known effects if misused or if were present in 
large quantities, but when they are at such low 
levels, it often it doesn't matter, and that needs 
to be taken into account in assessing that issue. 
But ^jgo want to emphasize that, again, I'm not a 
chemist and I'm not a -- I'm an internist and I'm 

f v ‘ 

a hlj gygjjfrd lan of medicine. I'm not an FDA regulator 
and. know, how low is little? But I do think 

thatr^llification should be added to the context 
of t^q'uestion you're bringing up. 

MR. MAISTROSs Let him switch 
pe ecause I've got about fifteen minutes and 

we'r ing to run out. 

THE VIDEOORAPHER; Off the record 


(Brief recess.) 

THE VIDEOGRAPHER: Starting tape 3 

at 15 3 8 .' 

Q . On page 4 of the report, entitled, 

"Expert report of Dr. Kenneth Iiudmerer, it is 
stated that, in the third full paragraph, fourth 
line from the bottom, "Between the mid 1950's and 
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early 60’s researchers were unable to identify any 
agent or combination of agents in tobacco smoke 
that could account for its alleged cancer-causing 
activity." By that statement -- you've adopted 
this statement; correct? 

A. I've adopted this statement. 


you agi 


Q. Well, you didn't do the report, so 

•ee with that statement? 

y^s, I do. As I mentioned, the report was 

ijv.' ■*; 

ether by staffers who were listening to my 
,',iid that's precisely what I said before -- 
That's not my — 

|-7 before the break. That you’ve got 


jnzpM;ene. The good news, if you're trying to 


idea) 


;: urided lung cancer and try to put it together 
with ilttpg cancer, if you're trying to come up with 
answers,^ on the one hand you've identified 
benzpyrene and that’s a known carcinogen, but it's 
at t^ese^very low levels that don't explain it's 
know% s 4&i , cinogenicity. so it raises -- that's 


known^cLa-gcinoqenicitv. 
what the sentence says. 


that's 


Q . Are you talking about that they 
couldn't identify carcinogens or they couldn't 
identify levels sufficient to cause? 

A. No, the levels. After 1953, benzpyrene and 
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subsequently other carcinogens in the Surgeon 
General -- if you wished to know precisely which 
chemicals, the easiest reference for that is the 
chapter on this in the Surgeon General's report, 
which will list all 15 or 18 or 19 or whatever 
they are. so, 1953 onward, the carcinogens in 
cigarette smoking have been identified, but 
ecierr^^s quantitative, as well as qualitative, 
it's ^not just their presence, but their amount. 


and they;:* were there at such low levels that the 
1 evel.i# idetected are insufficient to explain the 
knowrFclrlcinogenic properties of cigarette smoke, 
whicli 4 e ^ knew it had from the skin painting 
mMudisae . So it raised very serious -- it raised a 
S fc>t c^WPmfueion. There is confusion on that 
pointx v ; 

pK.v .^4 I just want to make sure, as you 

read'thejlast sentence of the paragraph, it says 
"the y^yy>ility to identify these unknown agents 
was aXkia^ considered strong evidence against the 
causation hypotheses in the 50's and early 
I960 1 B." 

A. By some investigators who were looking for 

biological credibility, and yes, you found 
benzpyrene, but, you know, it's in such low levels 
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it doesn’t count. 

Q. That's what I want to clarify. 

Because as I read the sentence, especially the 
last sentence, it sounds like you're saying that 
the actual carcinogenic agents, regardless of the 
amounts, were unknown. You're not suggesting 
that, are you? 

A. Kj®, they were not known, but it was a 


questflon of dose. It was a question of level. 

rVl 

it’s <1isaying you're a fellow who stays trim 


to t 


on't want to get fat and you were to say 
ctor, if X go out and eat some cake, am I 


goingf/cH gain weight? Are you going to eat the 
:i*j|jol«• cake or a single bite? There are dosage 
^hsuelWilh everything in life and it was a dosage 
phendWfnon, a level phenomenon. And they were 
just ^Slit's so -*■ it's such tiny quantities that 


phem^ipfbn, a level phenomenon. And they were 
just ^Sift's so -*■ it's such tiny quantities that 
the cfuan^ity at which they were directed was too 
low w^th the knowledge at the time to explain the 
carci^| 0 nic properties of cigarette smoke. If 
benzpyrene had been discovered at the high levels 
they were anticipating, then that would have tied 
together more easily. But it was there so low, 
it's like you're saying to me, X put on 40 pounds 
but I literally -- and I’m not misleading and I 
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1 only had a bite of this and a bite of that. Well, 

2 something else must be going on. 

3 Q. And I'm not asking you to rewrite 

4 this, but would it be clearer to me or anybody 

5 else if you rewrote these last two sentences to 

6 make certain that you're talking about the levels 

7 of the agents in the smoke as opposed to the 

8 inability to identify agents? 

9 A. think that's a very legitimate point and 

10 1 appreciate you're making it. Reading it now, it 


11 is unclear the distinction between the actual 


12 pres 

13 legi 


16 were 


17 A. 

IB it, I 

19 they 

20 easi 


21 has 


and the level. And I think it's a 
e point. 

And if you are asked, could you 
opinion as to what specific compounds 
m between 50's and 60's or not? 
i, easily, and X wouldn't try to remember 
lse for all the time I do reviewing, that 
;he chemicals slip through like, very 
jut I'd -- you know, the Surgeon General 
. That’s easy to reference to it. It's 


22 in the Surgeon General's report. 

23 MR. DODDS: Off the record. 

24 (Discussion held off the record.) 

25 Q. Again, if I wanted to I could look 
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175 l 

in the '64 report or you can show me where it is 


i 




in that report? 

A. Sure. 

Q. And that would identify at least 

the known carcinogens that the public or that the 
medical/scientific community were aware of in 
January * 64? 

A. rjiat' s correct. There's a whole chapter on 

that I 

- 

And that at least in January 1964, 
consensus in the medical -- 
:cuse me, by the way, not only A chapter 
but references to all the original papers 
:ohe wanted to pursue it in more detail. 

You mean like — 

A. ' b all cite specific -- 

what person first found that there 
was { certain chemical in 

A. Veil, you know it would say something like, 

you ^n|i>w^ research -- researchers have discovered 
benzpyrene, with — yon know, one, two, three, 
four five, five references in the reports, 
nitrosamine, six, seven, eight, nine, ten, with 
the reports t6 the five papers identifying 
nitrosamine and so forth. So there is citation to 
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the original scientific literature. It’s very 
complete and very useful. 

Q. Was it accepted back in the mid 

50’s to the early 60's that the identification of 
known carcinogens was an important factor in 
determining any causal link between a substance 
and a disease? 

A. Ki.AEj I've said, I'm not an expert on the 


histdry of chemical carcinogens and haven't 


stud 


a car, 


cons 


is ci 


ikiri 





fL.that, but one -- but the identification of 
.xi0>gen in a substance is now and was then 
^p|d insufficient to say that the substance 
Rogenic. You still have to prove that the 
icH carcinogenic. Once you do, you start 
question why. And lots of things we 
^ known carcinogens. So the presence alone 
iHt be the issue. You would have to show 


would^gffc^: be the issue. You would have to show 
that HiTfie substance itself is carcinogenic, and 
alsowould have to interpret the dosages of 
the carcinogens. 

Q. isn't it true that in the 50*s and 

60's and even today there are some carcinogens 
that the government, United States government, and 
international bodies, have characterized as 
unacceptable at any levels, in any doses? 
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r 


A. 


Well, as I've said -- 

MR. DODDS: object. Outside the 

scope. 

A. That's way outside -- you know, I have -- 

5 way outside the scope what I can -- that I've 

6 studied or that I'm prepared to discuss. But, as 

7 a general internist, it should be pointed out 



8 that and I'm speaking in general, in my 


9 know] 
10 alrea< 
n diffej 
12 know: 
,13 And 

I r ciS 

£ 

16 stari 


ige as an internist, that -- that as we have 
jsaid, the carcinogenic potential of 

substances differ. some carcinogens are 
be extremely potent. Others of less so. 
^observation of a range of toxicity among 
ms, that's correct, but that's really the 
what I'm able to say, and I couldn't 
ling you which ones are which and when 
strey detected and, you know, what cancers 


17 were 

18 will reduced by this chemical . But 

19 care i^ftfffene do differ in their potency. That is a 
2 0 co r r ecf'"6 tatement. 

21 ? Q. And in page 5 of this report, in 

22 the third paragraph -- and, in fairness, you 

23 should read the whole paragraph. I'm only going 
^24 to ask you about the last two sentences, but it's 

25 hard to read it out of context. If you could read 
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1 it to yourself. 


2 A . 


Okay 


This paragraph discusses a -- it 


4 starts with at the top of the page a third 

5 technique called prospective studies, which you’ve 

6 testified about? 


7 A 


Uh- hum. 


8 ||f. And in this particular paragraph 

9 the fiteport says, in the second to last sentence, 

10 "At ^hi.s time scientists were able to obtain 

11 canc^fcion the backs of laboratory animals, but 


12 all 



15 a . 


17 I'm 


18 A, 


20 A. 


S ^mpts to obtain lung cancers in laboratory 
I exposed to cigarette smoke had failed." 

S rst of all 

1 m sorry, where are you? 

. I'm in the paragraph below that, 

he largest paragraph, third paragraph. 
WagJfhich page? 



21 Q, You're on the right page. You see 

22 that sentence at the end of that paragraph? 


23 A 


25 A. 


which sentence are you referring to? 


"At this time ..." 


Uh-hum. 
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1 Q. I'm trying to figure out what, "at 

2 this time* 1 nieariB, first of all. 


3 A 


Actually, as we eit here, I’m just raising 


4 the question if I saw this. Certainly, in 

5 general, it reflects my views, but a number of 

6 cases happening at the same time. I don't know if 

7 I saw this statement or not. And the questions 

8 that a d - - myself have about it, don't at all 


9 deal with the general substance. It deals with 

f: ...r^ 

10 some kyEfLtfhese specifics and qualifications and 


16 back 


8^88833889 


11 thlnqBfeaf that sort, because I'd be surprised if I 

12 didn'pplplrrect some of the -- or catch Borne of 

13 those^pngs on my own. If you're talking "at 

14 ^ Lb " in that sentence, "at this time 

1S$b were able to to obtain cancers on the 

16 back lfp ! ®ijaboratory animals, but all attempts to 

17 obtai fl^ffiu ng cancers in laboratory animals exposed 

18 to ci^Tar^tte smoke had failed," "at that time," in 


19 that i<ffftence, refers from -- to late 1953 with 

20 the fiiilob skin painting experiments, positive skin 


21 painting experiments, the Winder and Graham 

22 experiments through January of 1964. So you can 

23 scratch out "at this time" and put "from late 1953 
^24 before the first positive skin painting, through 

25 January 1954." 
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Q- Did you review the studies that 

Auerbach did with the smoking Beagles? 


Yes, I did 


Does that have any relevance to 


your report? 


A. Well, it's relevant because he, as you 

know, attempted to induce lung cancer in Beagles 
throughjtctual inhalation of smoke, and it was 
part PSf this effort to see if lung cancer could be 
stud:y||rjj*±thin the framework of the 500-year 
tradi| ^ .cm of experimental medicine. But at least 
be£o|i@i%64 those studies were largely 
unBuOTpliful. Other sorts of changes, but he was 
^^t a^pleh to produce clearly unequivocal lung 
smoking. Had those studies been 
posi#PP^i, my suspicion would be that there would 
have#len quite an ado made of that, but his 


8tudfeF^enerally did not. They’re very 
signftffilant to the historian because it shows this 
effo^^b^eing made to try to study lung cancer 
experimentally, but it was not a successful 
experiment. 

Q. Do you know if Auerbach ever was 

successful in inducing tumors or lung cancers in 
the lungs of Beagles? 
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19 64. 


I ever not followed that forward beyond 


Did you read any literature on 


tobacco's reaction to any of Auerbach's studies? 

MR. DODDS: Objection to form. 

Q. Tobacco industry. 

A. Other than the one frank statement that you 

and others have shown me, I have not read the 
reepopse^or views of the tobacco industry on any 
subject::;at any time. 

Well, you did list among some of 
the tvelve to fourteen hundred articles you read 


some -advertisements by the tobacco industry, 

p« pMf 

Id^dn' myou? 


sorry, I didn't. 

j 

Did you list any advertisements 





— twelve to fourteen hundred? 
You didn't look at any 


advertisements? 


I did not study advertisements. 

Q. press releases? 

No, x did not study press leases. 

Q. Budgets of the tobacco companies? 
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1 A 


No, X haven’t studied the tobacco industry 


2 in any way, shape or form. Those twelve to 

3 fourteen hundred articles or whatever they come 

4 to, a thousand to twelve hundred, are all 

5 scientific studies and not advertising, not press 

6 release, not tobacco company documents. 

7 Q. we'll see if we can finish, okay? 

8 You &e.jn t^oned the Sloan-Kettering institute. 


9 A. 


Uh-hum. 


sr 

l *T'i 


What is your familiarity with that 


li inst 


12 A. 



morial Sloan-Kettering, it’s a major 


13 cente^^f cancer treatment and cancer 
3.4 jjive^tigation located here of course in New York 
if ^tyWii Manhattan, Upper East Side, across the 
16 etreNew York Hospital, Cornell Medical 


17 centi 


19 of mil 


^worldwide reputation. 

As a historian reviewing the status 
real and scientific knowledge concerning the 


20 caus ^L^ elat ion ship between smoking and disease, 

21 would it interest you to review internal company 

22 documents suggesting that there was an effort to 

23 keep scientists such as widner quiet by tunneling 

24 money to the Sloan-Kettering institute? 


25 A. 


Well, as I’ve said before, there are two 
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r 10 and 
IX have 


183 

dimensions to your question. As a historian, 
testifying on the subjects I'm here today to 
testify on and will testify if asked to, if this 
case goes to a trial, it would not have been 
pertinent. The word is not "interest." The 
correct word is "pertinent." It wouldn't have 
^ ] 7 been pertinent to my subject to start 

investigating internal company documents when I'm 
interested in the state of scientific knowledge 

cientific community. It simply would not 

I 

pertinent. 

And that, secondly, as I have said 
^13 befor don't want to misstate myself. I don't 

14 isappro Of company misconduct. I don't approve of 


on of scientific data or trying to go out j. 

16 and c^^eople as is being suggested by these 

17 p e o p lj g PiP . But as a historian, I'm saying, I don't 

16 know hat happened or not, and for you to 

19 convi-nce me as a historian, one - - and if you're 

20 asked "I- .asking me what would be needed to 

21 establish that, you would need some very good 

22 evidence, and it would be more than a little 

23 snippet from one document. I would really, you 
^24 know, need to see good evidence that this occurred 

25 and then, in some cases, there is also an issue of 
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what are the consequences. You know, if there was 
some trivial experiment that for some reason 
wasn't published, it probably wouldn't have made 
the difference, so you would have to ask what are 
the consequences as well. 

So, what you're describing does not 
sound like very respectable behavior in terms of 
how, know, company scientists or Dr. .Windner, 

but I', don 1 t have any knowledge of that, but if 
you’ i kedbljd rvinq to persuade me as a historian, you 
need M%#lihow me real data and you need to show me 


need ^^Show me real data and you need to show me 
confirmation, and not just, as I say, a little 

snippet from millions of documents that very well 

Mi 

i0ul(M)e taken out of context and be, frankly. 


. If you had documentation from the 

toballloHLndustry that they wrote where they traced 
the histpry of an effort to keep scientists such 


as Hi 


id, widner, others, quiet and you had the 


oppo:^||^ity to review those documents, would you 
do so for the purpose of determining whether or 
not your conclusions in your report in this case 
were, you know, quote, placed in the context, 
unquote, of the times? 

MR. NEWBOLD: object to the form. 
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1 Lack of foundation. 


185 


A. Again, there are many inaccuracies and 

incorrect presumptions to that compound question 
First of all, studying company behavior -- the 
questions you are asking, number one, much of it 
relates to company behavior and not to the state 
of scientific knowledge. I'm not an expert in 


compel 


jehavior, that's not what I've looked at. 


that'® not what I planned to look at, and even if 

a.*- 


I we 


works 


scie 




terested, I'm too busy with my own 

t’s -- company behavior and the state of 

c knowledge, which I'm here to testify 


on, k^a^e^l on my work from 19 8 8 and '89, are two 
different beasts. 


propt 


secondly, we also have to know 
secor^m as I've said, just as a general 
propciifit4.on > If any statement, whether admirable 
or disrespectful — you know, if you're making any 
hi s torT^a 1 claim, the need to have good data and 
confixjfcaJble data, verifiable data, make sure that 
it's not an exception or taken out of context, all 
of those qualifications are there. 

And, thirdly, I don't accept the 
premise of the question that people like Winder 
and the scientific communities could be quieted or 
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1 stopped by the tobacco industry. Everything I’ve 

2 known about medicine and science — and you're 

3 talking some very great individuals -- from my 

4 personal involvement as a college student and 

5 medical undergraduate, now as a professor of 

6 medicine and as well as through my study of 

7 history, telle me that you're talking with some 

8 brigm^din many cases brilliant individuals, with 

9 strong ^linds, strong wills, strong temperaments. 


10 who on a search for truth. They're not going 

11 to be; :<j'hiet ed by anyone. They're going to express 


12 their views. If anything, it would just tick them 

13 off to think that any company could quiet 


l4is*«om 


fid#« 


e like Doll or Hill or -- someone on either 
^believe strongly misunderstands the nature 


16 of s'^ence and of the nature of scientists . So I 

17 justfSSSojii* t accept that premise without evidence. 

18 ; $. Who is Dr. H&mmond? Do you come 

19 acrqBS Jiis name in your research? 


20 A. 


»r. Hammond? Dr. Hammond is -- I'm sure 


21 you know, was one of the very important U.S. 

22 investigators of the subject. I don't think know 

23 a lot about him biographically, but his importance 

24 in this context is that he and Dr. Horn were the 

25 two principal investigators and on the major 
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jr % 
( I 

. . V.'-' 


1 prospective study done in the U.S. with the 

2 American Cancer Society and their volunteers, 

3 which was one of the very major steps in 

4 ultimately demonstrating that cigarette smoking 

5 causes lung cancer. 


When was that study? 


7 A. Excuse me? 

8 When was that study? 

9 A. Hy recollection is that it was first 

10 publ^ii^ in 1954 . But it was continued. So 

11 there are actually a number of publications over 

12 time;As the patients are followed for longer 

13 t-jmes'Il.new patients are enrolled, some 

14 §i$S^f£^§ent — so there are multiple dates, but the 


9 A. 


10 publ: 

11 then 

12 time 


ie X believe was 1954. 

p. Would it be pertinent to your 

^ns in this case if you could be convinced 


15 HFirsi 


17 cone 



XB or shown|evidence that the tobacco companies hired 

19 coll e.aq.ue s of Dr. Hammond to embarrass him in the 

20 medieAjU«&nd research and scientific area as a 

21 result of his studies? 


22 A. 


24 A 


Well 


MR. DODDSs Objection to form 


X would give the same answer that I've been 


25 giving all afternoon*. Company behavior is a 
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1 different historical issue than the state of 


188 


2 medical knowledge. It would not be pertinent to ! 

3 my study of the state of medical knowledge, from j 

4 the public -- from the published scientific ! 

i 

H literature to know whether or not they hindered 

6 him in some way or they assisted him in some way, , 

J 

7 That’s really not pertinent. - 

8 And then, secondly, I would say ! 

9 agaii^ -'and I will say it, because I think this ; 

10 is iant to the integrity of history as a { 

11 disc^^L^ie -- and I will say it every time you t 

12 have ^^^|xestion that suggests it -- aside from the ; 

13 factP^jlllL behavior, company behavior is different i 

14 state of medical knowledge -- two j 

topics -- and I’m not speaking on j 

16 comp^pi>ehavior — if that had happened. I'm not n 

17 juetpl^ig that, but before we start assuming it j 

38 happfetmtiL s , one needs to have good historical data ( 

39 thatN^P^did. And from the three court trials that I 

20 I‘ve^fel and the four depositions that I've had ] 

21 that you miscounted as eleven rather than as 

22 seven -- but there's been enough experience to 

23 have heard this before. j 

24 Q. I said seven. j 

25 A. And, you know, these things, if true, would ; 


16 comp 

17 just 
38 happ 
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1 raise issues of company behavior and would not 

2 affect my area of the study of knowledge. But 

3 let 1 b also keep in mind that it's a large task to 

4 demonstrate that they're true and I'm just 

5 unprepared to accept allegations without any 


6 evidence. 


You come to Louisiana in January, 


e you n the stand and you're presented a 

9 hundred documents showing destruction of 

10 docu^dbujs, suppression of evidence, buying off of 

11 medi^MNassociationB, would it matter to you at 


12 some: poT|it whether or not that type of conduct 


13 coul<l |ifiect medical and scientific knowledge on 

0mm liiiif 

14 P^ie ^pk, association or causation between smoking 


15 ! and 


36 MR. DODDS: Object to form. 

17 A, p™™what you have to keep in mind is the 
10 contpxt^pf this controversy. This is not an issue 

19 that•...ixu.Joe 1 ncr studied by tobacco companies alone 

20 or tobacco scientists alone. They did contribute 

21 to it and in many cases published articles that 

22 were injurious to the tobacco industry by 

23 tightening the case. You have to keep in mind 

24 that this is one of the most intensively 

25 investigated scientific issues of all time. 
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1 You've got all the medical schools, all the 

2 teaching hospitals involved, in different 

3 departments within teaching hospitals and 

4 universities, from basic biology and biochemistry 

5 to epidemiology and public health. You've got the 

6 university scientists involved, you've got the 

7 research institutes involved, such as Memorial 

8 SloanN^tering. You have the National Institutes 

9 of Hellth involved and various institutes. You 


10 have | 

11 involi 


12 variol 


contr- 



16 Ameri 

17 activ 



dependent clinics, such as Mayo clinic 
g|Pand others. This is -- you have the 
Scientific health agencies and foundations 
u§ing to this work through their funding 
ough their expertise, the American Heart 
lliilon, the American Cancer Association, the 
fNpublic Health Association. These 
xes are being conducted, not only in the 


18 United'slates, but Britain, Prance, Germany, 

19 Japan^Xouth America, across the world. And to 

20 thln k^^a t the viewpoints of the tobacco 

21 companies, the influence, the magnitude of this 

22 scientific activity, one way or the other, which 

23 has a life of its own, hugely funded, defies 


J4 credibility. 


It's possible to conceive of a 
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1 circumstance where the tobacco companies hired 

2 individuals to go over to Europe in the 1950'e and 

3 60 1 e to retain scientists that may be adverse to 

4 their interests, just so they could be on the 

5 tobacco company payrolls at a later date? 

6 A. Could you just say that again. 

7 Q. Do you think it defies credibility 

8 to aa s Bum| that there's a man, hired by the tobacco 


9 companies, whose full-time job was to travel 


10 arour^j 

11 adverj 

12 day nil 


13 you 


irope, hiring scientists who may be 
:o tobacco company interests just so the 
i come where they say, "You can't testify, 
for us; you're on retainer, you're our 


ms\iXtant"? is that beyond belief for you? 


16 It's 


17 A 



! MR. DODDS: Object to the form. 

| 

§>nd the scope. 

s know so little, you know, company 


18 beha'iHrB'i! 1 ^ and what's appropriate and what’s 

19 inappT^lriate and so forth, that -- and I 

20 cert^i|l|r haven't looked into it -- that I really 

21 can't give you a conscientious reply to that, and 

22 so far out of the scope, but I would point out 

23 that some individuals who had contract grants from 

24 tobacco that I know of, such as Dr. Fisher in 

25 England, who might be the person you're referring 
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to, was the greatest scientific figure in this 
entire controversy, and to suggest that -- I do 
know many - - I do know biographically, as well as 
scientifically, of some of the scientists who were 
-- who did not accept the epidemiology and who 
insisted on laboratory verification. In a couple 
of instances I do know that they had grants or 
contr*a<jjt jt or they had some sort of association 
with Ptobacco, but to suggest that these 

r: 

indi ^a ^ls let their funding source interfere 
with tshesir ideas, again, is incredulous. It's 
like f&ii^lng that someone — Fisher is the Einstein 


of 2(fbll*lientury biology. It's like saying that 
■E.-1nstfSy let his funding sources determine his 


prov 



t just defies credibility. 

Moreover, all views are 


have to 


mselves in the marketplace of scientific 


ideas/Hahd that's exactly what happened. It's not 
justpfiiit someone says it; but it's subject to 
crit i c .^ 5 review. 

The -- again, I can't speak at all 
to company behavior and I wouldn't, but I do think 
that this type of context has to be brought to 
bear on the question you're asking. 

Q. As a paid consultant for the 
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tobacco industry, would you have any problem 
ethically with representing plaintiffs in tobacco 
cases? 

MR. DODDS: Objection to the form. 

A. Well, first of all, as I said before, I'm 

not a paid consultant to the tobacco industry. I 
am an -- I'm a university scholar who treats his 
scholp feg^ ip seriously and I've been paid for my 
time jnd^my ideas. 

liit&li You didn't even write the report 


you 1 


_. 

witness. 



stifying in this case about, 

MR. DODDS: You're arguing with the 


Did you write the report you 


test5nri"e& in this case about? 


J MR. DODDS: I object to the 

intej^tjpiion of the witness. It's unprofessional 
J MR. MAISTROS: I object to him 


say i: 


s not a paid consultant 


MR. DODDS: Well, you may not like 

his testimony, but he's the one under oath, and if 
you have a question, put it to him; if you would 
like an answer, let him answer. 

Q. Are you paid? 

A. I'm paid for my time as a consultant to the 
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1 law firm. I'm paid for my ideas. 


3 industry? 


Are you paid by the tobacco 


MR. DODDS: Asked and answered. 


5 A. 


I've asked and I’ve answered that. 


Are you a consultant to the tobacco 


7 industry? 


8 A. 


jm a consultant to the law firm. I’ve 



9 investigated questions. I stand behind this 

10 testi^^. The testimony is mine, and it's no one 

11 elee'^l pven though a couple of little typos got 

12 into report, which I do apologize for, but -- 

Ql I'm not talking about the typos. 

isiimony was that -- 

MR. DODDS: Could you let him 


16 finii 


17 A. pKLx© answer your question, I'm available to 

18 anyone, jIf you would like to retain me for your 

19 next case, I'm available. 


You wouldn't have any conflicts. 


21 sort of rules or ethical sort of rules so that I 

22 could pick up the phone tomorrow and retain you in 

23 a tobacco case on behalf of smokers? That would 


24 be okay? 


25 A. 


I have one allegiance. That’s to my 
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ideas. I don't know your case or their case. I 
have one allegiance. I'm a champion of my ideas 
and the research that I've done and the ideas I 
stand for, and if you thought it would be useful 
to your case to have an historical account of how 
the causal relationship between lung cancer and 
cigarette smoking grew, I could just as easily 
give your side as the other. Yes. 

MR. MAISTROS: I have no further 

IT" ^ 

<3 ues, lS§f- Thank y° u - 

THE WITNESS: Well, thank you. 

THE VIDEOGRAPHER: This concludes 

eposition. 

(Time noted: 4:08 p.m.) 



toda^ 
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